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Addressing Water Needs and Strategies for a Sustainable Future

CONGRESSIONAL UPDATE
Utah/Tribal Water Rights

On March 15, Senator Orrin Hatch (R-UT)
introduced the Navajo Utah Water Rights Settlement
Act.  It includes a water settlement fund to be used for
the construction of drinking water infrastructure,
domestic and municipal, and the financing of a 
distribution system on the Navajo Nation in exchange
for limiting the legal exposure and litigation expenses of
the federal government and the State of Utah. 

The agreement quantifies the Navajo Nation’s right
to use 81,500 acre-feet of water annually, from  sources
on or adjacent to the Navajo Reservation within Utah’s
boundaries.  The authorized federal contribution would
be up to $198.3M, which includes $11.1M to assist the
Navajo Nation with the expense of operating,
maintaining, and replacing the water development
projects, and $1M for programmatic costs, including the
preparation of a hydrographic survey of historic and
existing water uses on the reservation.  The total federal
obligation would increase or decrease based on
construction costs using June 2014 cost indices.  Utah
would contribute $8M for planning, design and
construction of water projects, with payments spread
over three years.  The bill was referred to the Senate
Committee on Indian Affairs. 

In a press release, Senator Hatch said: “I’m thrilled
that over a decade of work with our Navajo friends and
neighbors has culminated in this fair, equitable
settlement that benefits all water users in the region. 
This result took a great deal of time and commitment,
and I’m grateful so many willing partners stepped up to
the plate to address this complex issue.” 

Utah Governor Gary Herbert said: “For more than
a decade the State of Utah and the Navajo Nation have
worked together to reach consensus on these critical
water right claims.  This agreement did not happen
overnight; it has taken time and commitment from
partners on every side of the issue.  This deliberative
process has led to a fair and equitable agreement which
will benefit Utah, the Navajo Nation, the federal
government and all water users in the Colorado River
Basin alike.”  Utah Attorney General Sean Reyes noted

the importance of resolving the water rights claims, which
“must come from Utah’s precious Colorado River
allocation.” 

Navajo Nation President Russell Begaye said: “The
settlement represents a win-win for the Navajo Nation and
the State of Utah.  Consequently, we are looking forward
to working with...the Utah congressional delegation in
moving this historic legislation through Congress.”

Washington/Yakima River Basin

On March 23, Senator Maria Cantwell (D-WA)
reintroduced a bill to amend the Yakima River Basin
Water Enhancement Project (PL 103-434) to authorize
Phase III (S. 714).  The bill is similar to S. 1964, which
Cantwell introduced in June 2015 and was passed as part
of the bipartisan North American Energy Security and
Infrastructure Act (S. 2012), but differences between the
House and Senate were never resolved. 

As noted in Senator Cantwell’s press release, S.714
“addresses water security needs in the Yakima River
Basin, which is one of the Columbia River Basin’s most
significant tributaries, through an unprecedented,
collaborative approach that has become a national model
for water management.  The bill authorizes key elements
of a plan to meet the long-term water needs of both
humans and nature through a combination of
conservation, restoration, fish recovery and drought relief
m e a s u r e s . ”   ( S e e  W S W  # 2 1 8 9  a n d 
https://www.energy.senate.gov)

Seasonal Forecasting/Weather Research

On March 29, the Senate passed an amended
version of the Weather Research and Forecasting
Innovation Act (H.R. 353) after pre-negotiating changes
with the House to address concerns that blocked passage
of a similar bill in the last Congress.  It still must be
formally approved by the House. The amendments
exclude a controversial watershed study and add a study
of weather radar coverage. 

Senate Commerce Committee Chairman John Thune
(R-SD) said: “From long-term forecasting that can prevent
costly agricultural losses to more actionable information



about severe weather, this legislation will help save lives
and reduce avoidable property loss. Thanks to a
bipartisan resiliency in both the House and Senate, we
now have an agreement to send the bill to the
President’s desk.”  (See WSW #2229, Special Report;
and https://www.commerce.senate.gov)

LITIGATION UPDATE
BLM/Hydraulic Fracking Rule

On March 15, the Bureau of Land Management
(BLM) filed a motion in Wyoming et al v. Zinke
(#16-8068), requesting the 10th Circuit to stay the case
pending the outcome of new rulemaking efforts.  The
motion states that the BLM’s 2015 Final Rule on “Oil
and Gas; Hydraulic Fracturing on Federal and Indian
Lands,” 80 FR 16128, does not reflect the policies and
priorities of the new Administration, and that BLM
expects to issue a notice of proposed rulemaking within
90 days, which would rescind the 2015 Final Rule.  The
Court postponed the oral arguments scheduled for
March 22, but will order supplemental briefing rather
than staying the case for an indefinite period of time.
(See WSW #2197, 2206)

CWA/Groundwater

On March 23, the U.S. District Court for the Eastern
District of Virginia issued its ruling in Sierra Club v.
Virginia Electric and Power Company, 2:15-cv-112.  The
case involves a coal power plant’s coal ash deposits
stored in piles and lagoons.  The Court held that the
Coal Ash Piles constitute a point source that “channel
and convey arsenic into groundwater that eventually
discharges into the surrounding surface waters.”

The defendant obtained discharge permits from the
Virginia Department of Environmental Quality (VDEQ),
for wastewater that enters the river through outfall
pipes.  The Sierra Club alleged violations of the Clean
Water Act (CWA) due to the unpermitted discharges
into the groundwater.  The Court agreed, holding that
the arsenic discharge through hydrologically-connected
groundwater is a violation of the CWA.  Acknowledging
that courts have disagreed on whether the CWA
encompasses groundwater, the Court concluded:
“Congress intended the CWA to protect the water
quality of the nation’s surface water.  Where the facts
show a direct hydrological connection between ground
water and surface water, that goal would be defeated if
the CWA’s jurisdiction did not extend to discharges to
that groundwater.”

The Court said Congress intended “point source” in
33 U.S.C. §1362 to be interpreted broadly, and that the
3 million tons of coal ash piles are discrete conveyances
that channel the pollutants away from the power plant
and directly into the groundwater.  The Court relied in
part on an EPA pronouncement in the preamble to a

1991 final rule, “Amendments to the Water Quality
Standards Regulation That Pertain to Standards on Indian
Reservations,” 56 FR 64876, which says that “the affected
groundwaters are not considered waters of the United
States but discharges to them are regulated because
such discharges are effectively discharges to the directly
connected surface waters.” 

Given that the defendant cooperated with the VDEQ
and has been a good corporate citizen, the Court held that
the defendant should not suffer civil penalties “for doing
things that it, and [Virginia] thought complied with state
and federal law.”  The Court requested the parties  submit
a remedial plan, including site monitoring and an
application for a revised solid waste permit.  (See WSW
#2165)

WATER RESOURCES
California/Groundwater/Fees

On March 8, 2017, the State Water Quality Control
Board (SWRCB) released a draft emergency regulation
that would impose new fees on some groundwater
withdrawals. The purpose of the new fees is to recover
state costs related to intervention under the Sustainable
Groundwater Management Act (SGMA), which provide
authority and guidance.  The proposed fees apply to those
required to report withdrawals to SWRCB either: (1)
because they extract groundwater from a basin
designated as “probationary;” or (2) because they extract
groundwater from an area within a high or medium priority
basin in “unmanaged areas,” not under management of a
Groundwater Sustainability Agency (GSA).  Whether or
not a well is located in an unmanaged area may be
difficult to determine, as some areas exempt from the
SGMA are not well defined.

The proposed graduated fee schedule would, in
general, impose lower fees in unmanaged areas and the
highest fees in probationary basins where over pumping
has not been remedied.  Pumpers in the latter would pay
$300/well plus $55/acre-foot over the reporting period,
October 1 - September 30.  Those in probationary basins,
but with remedies for deficiencies (identified by the state)
would pay $300 per well plus $40/acre-foot.  In
unmanaged areas, wells that fail to provide a meter
certification would pay $300 well plus $25/acre-foot,
reduced to $10/acre-foot with a meter certification.

The draft regulation includes enforcement penalties
and exceptions for the current water year ending
September 30, 2017.  Thereafter, certain categories of
persons may be able to prorate their fees should their
status change in the middle of the water year, such as
those that come under the jurisdiction of the new SGMA. 
Those in probationary basins are not entitled to prorated
fees, and may even be required to pay fees retroactively
for periods before the basin was designated.  (Nossaman
LLP E-Alert, March 20)
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