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Addressing Water Needs and Strategies for a Sustainable Future

WESTERN GOVERNORS
Texas/Infrastructure
 

On October 31, Governor Greg Abbott met with
White House and Office of Management and Budget
(OMB) officials and Senate and House leaders to
request $61B in expedited federal funding to repair
public infrastructure damaged by Hurricane Harvey.  The
request is derived from a report compiled by the
Governor’s Commission to Rebuild Texas, based on
surveys submitted by mayors and county judges listing
their community needs, as well as U.S. Army Corps of
Engineer flood control projects that could mitigate future
storm damage. The request includes: $12B for the
Galveston County Coastal Spine, a barrier aimed at
protecting coastal areas from hurricane storm surge; $6B
to purchase flood zone land and easements around
Buffalo Bayou and the Addicks and Barker Reservoirs;
$2B for flood control and other mitigation projects around
power plants and other critical  infrastructure; and $466M
to create resiliency along the Houston Ship Channel.

After the meetings, Governor Abbott said: “The
Texas delegation is working very collaboratively and very
cohesively as an entire team to ensure that their fellow
Texans are going to be helped out in the way they
need….”  See https://gov.texas.gov/news/post/commiss
ion-to-rebuild-texas-update-issue-8.

ADMINISTRATION
EPA/WOTUS
 

In order to provide regulatory certainty, the
Environmental Protection Agency (EPA) and the
Department of the Army sent a proposed rule to OMB for
interagency review that would amend the effective date
associated with the 2015 Clean Water Rule/Waters of
the United States (WOTUS), to give the agencies time to
consider the two-step process proposing to rescind and
revise the 2015 Rule.  (WSW #2254).  The U.S.
Supreme Court heard oral argument on the issue of
whether the 6th Circuit has jurisdiction over the combined
WOTUS lawsuits in October.  If the Court ruled that the
cases belong in the various federal district courts rather
than at the appellate court level, it would lift the 6th

Circuit’s nationwide stay of the 2015 Rule.  Only the U.S.
District Court for North Dakota has issued a stay of the

2015 Rule, for the thirteen states involved in that lawsuit. 
The remaining states could become subject to the 2015
Rule, creating regulatory uncertainty.  This proposed rule
under review at OMB would postpone the effective date
of the 2015 Rule until 2019.

EPA and the Corps received over 700,000
comments on its proposal to rescind the 2015 Rule, and
EPA anticipates that it will complete its review of those
comments and make a determination on whether to
rescind the 2015 Rule by Spring 2018.  EPA also plans
to do a second round of federalism consultation with
state and local governments on the development of
WOTUS 2.0 as soon as they have a better idea of what
that new rule might look like, allowing further comments
from states as part of the deliberative process. 

CONGRESS
CWA/Hydropower
 

On November 8, the House passed the Hydropower
Policy Modernization Act (H.R. 3043) by a vote of
257-166. The bill designates the Federal Energy
Regulatory Commission (FERC) as the lead agency for
coordinating all federal authorizations and reviews
related to hydropower license applications.  It directs
FERC to establish a timely application process, and
requires FERC to consult with federal and state agencies
and the public to compile best practices for performing
studies and environmental reviews.
 

The bill is intended to reduce the duration,
complexity, and uncertainty of the licensing process.
During the House consideration of the bill prior to the
vote, Energy and Commerce Committee Chairman Greg
Walden (R-OR) noted that it costs tens of millions of
dollars and seven to ten years for a hydropower entity to
renew a license to continue to do what they’ve already
been doing, all at the expense of the ratepayers.  “People
paying their electricity bill end up paying for all this
incredible, out-of-control review and regulation.”
 

Rep. John Sarbanes (D-MD) opposed passage of
the bill, arguing that it constrains the authority of the
states to protect their water by forcing rushed conditions
using incomplete scientific data, or risk surrendering their
authority to issue any conditions.  He discussed a failed



amendment that “would have preserved the critical role
states play in protecting local water quality by exempting
their rights under the Clean Water Act (CWA) from the
bill….I am disappointed that my colleagues on the other
side of the aisle, who so often remark on the importance
of protecting States’ rights from usurping Federal
agencies, have refused to protect States by bringing this
critical amendment to the floor.”

Rep. Fred Upton (R-MI) noted that this bill is similar
to bills that passed both the House and Senate with
bipartisan support during the last session of Congress,
but ultimately did not get conferenced or signed into law.
This bill has some significant changes based on
feedback from stakeholders, he said. “The biggest
change, frankly…was taking the hammer away from
FERC to compel agencies to stick to a deadline.
Consequently, no permits are going to be granted by
default because of a missed deadline. But we also
inserted new State and Tribal consultation requirements
with a very strong savings clause that clarifies that
nothing shall affect the Clean Water Act and other
environmental laws.” Section 3 of H.R. 3043 would
amend the Federal Power Act (16 U.S.C. 792 et seq.),
including a new §34 on hydropower licensing and
process improvements.  Subsection (l) indicates that this
section will not be construed to affect any requirements
of the Clean Water Act, the Fish and Wildlife
Coordination Act, the Endangered Species Act, the
Rivers and Harbors Appropriations Act, or the National
Historic Preservation Act.

Several letters raising concerns about the impact on
state authorities were included in the House record,
including the Western Governors’ Association letter from
May 1 (WSW #2242). The California Water Resources
Control Board noted that state and federal agencies
serve an essential role in FERC’s hydropower licensing
process.  Making FERC the sole lead agency in control
of the timeline could limit the other agencies’ time to
complete their respective actions. Section 401 of the
CWA “authorizes states to set conditions to protect the
waters of their states, and provides that review of
conditions of certification is in state court, not by federal
agencies.  In so doing, section 401 preserves both state
authority and the integrity of state procedures and state
institutions in overseeing how state agencies exercise
that authority.”

The Washington Department of Ecology also
expressed concern that changes to FERC’s authority
proposed by H.R. 3043 “would impede or invalidate
states’ independent authority” under CWA §401. “We
believe this bill provides enough ambiguity for individuals
to attempt to preempt state CWA §401 authority. The bill
as written could result in legal challenges and protracted
litigation on how the extension of FERC’s authority
conflicts with states’ rights to protect water quality and

quant i ty. ”  See Congressional Record at
https://www.congress.gov/crec/2017/11/08/CREC-201
7-11-08-pt1-PgH8614-2.pdf.

WATER RESOURCES/ENVIRONMENT
California/Salton Sea
 

On November 7, the California Water Resources
Control Board approved a 10-year plan to restore and
manage the Salton Sea, with Board oversight over
annual milestones.  The lake was formed by Colorado
River floodwaters over an ancient lake bed in 1905 and
has since been fed by Imperial Valley agricultural drain
water.  The Board issued an order in 2002 approving
water transfers from the Imperial Valley Irrigation District
to the San Diego County Water Authority, the Coachella
Valley Water District, and the Metropolitan Water District
of Southern California.  Despite the inclusion of mitigation
water provided to the Salton Sea as part of that order,
the shoreline has been receding over the past decade,
presenting a public health risk from lake bed dust.  The
plan addresses these impacts by constructing nearly
30,000 acres of ponds, wetlands, and dust-suppression
projects.  The multi-party agreement also commits
California to creating a long-term restoration plan.

Governor Edmund Brown, Jr. established the Salton
Sea Task Force in 2015 to identify goals to respond to
the environmental impacts of reduced flows of fresh
water to the Salton Sea, and the state has committed
more than $80M in bond funds to restore habitat and
suppress dust.  The Salton Sea Authority also received
a $7.5M grant from the U.S. Department of Agriculture
for water conservation, wetland creation, and air quality
mitigation.

Board Chair Felicia Marcus said: “Successful
management of a smaller but sustainable Salton Sea
requires active support and participation from local, state
and federal governing bodies, and stakeholders.  The
annual milestones give us a roadmap to pick up the
pace, and the annual public meeting will maintain
transparency….”  See https://www.waterboards.ca.gov/
press_room/press_releases/2017/pr110717_salton_se
a.pdf.

PEOPLE

Dr. Robert Mace, Deputy Executive Administrator of
Water Science and Conservation, retired from the Texas
Water Development Board (TWDB) on October 31.  Dr.
Mace is well known for speaking on varied topics such as
ocean oscillations, drought, hydrogeology, and his
collection of artesian aquifer postcards.  Dr. Mace will
continue his service to water at the Meadows Center for
Water and the Environment at Texas State University as
the Chief Water Policy Officer.  We wish him the best of
luck in his future endeavors. 
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