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WSWC-WestFAST Non-Tribal Federal Water Rights Workgroup 

Workshop Agenda 

 
Title: Continuing State-Federal Relationships through the Implementation Phase of Decreed and 

Adjudicated Water Rights 

Date: Wednesday, October 18, 2017 

Time: 8:00 am to 11:30 am, Mountain Time Zone 

Location: Albuquerque Marriott Pyramid North, New Mexico 

 

8:00 am Introduction 

 Norm Johnson, Utah Assistant Attorney General 

 

8:15 am Drought Shortages, Curtailments, and Calls on the River 

 Case Study: Oregon-NPS – Crater Lake 
Paula Cutillo, Hydrologist, National Park Service 

Tom Byler, Director, Oregon Water Resources Department 

 

Group Discussion 
 

  

9:15 am Break 

  

9:30 am Change Applications and Routine Administration of Water Rights 

 Case Study: FWS-Kansas – Quivira National Wildlife Refuge 
Brian Caruso, Division 6 Water Resources Chief, Fish and Wildlife Service 

Kenneth Titus, Chief Legal Counsel, Kansas Department of Agriculture 

 

Group Discussion 
 

  

10:30 am Protecting Reserved Water Rights Absent Decrees or Adjudications 

 Case Study: Nevada-NPS – Devil’s Hole Monument 
Jason King, Nevada State Engineer 

Peter Fahmy, Acting Water Rights Branch Chief, National Park Service 
 

Group Discussion 
 

  

11:15 am Wrap-Up and Next Steps 

 Roger Pierce, WestFAST Liaison 

 

11:30 am Adjourn 

  

Call-In and Webinar Instructions 

Dial-In Number: 1-800-920-7487, Participant Code:16526917# 

Webinar: https://www.join.me/wswc-mtgs 
Note: Join.Me may prompt you to download the app to your computer. Please do so and click on the 

executable file to install. It will then ask you if you’d like to join the meeting. Please use the conference 

dial-in number rather than the computer audio. We also respectfully request that you mute your phone 

out of courtesy to other participants listening in, until you have comments or questions to share. 

 

Workshop Materials 

http://www.westernstateswater.org/wswc-fall-185th-council-meetings-albuquerque-nm/  

https://www.join.me/wswc-mtgs
http://www.westernstateswater.org/wswc-fall-185th-council-meetings-albuquerque-nm/
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Annie Creek flows though steep canyons of volcanic ash.

NPS photo

Why is there a water shortage?
The main water supply for the park comes from Annie
Creek, a tributary of the Wood River located in the Klamath
Basin of Southern Oregon. Despite above average snow
and precipitation in Oregon this winter, stream flows in the
Wood River are not at the levels determined necessary to
maintain healthy and productive riparian habitats for native
plants and fisheries in the Klamath Basin. As a result, a call
for water has been issued and validated on the Wood River,
and Crater Lake must use an alternate source of water for
park needs.

Like most western states, Oregon follows the “prior
appropriation” doctrine of water use, often referred to as
“first in time, first in right.” This means that when there is
insufficient water to satisfy all water rights, water users with
senior priority dates make a “call” to receive water, and
users with junior water rights are shut off until the rights of
the senior users making the call are satisfied.

Under the Treaty of 1864, the Klamath Tribes have the right
to hunt, fish, trap and gather on former reservation land.
The Klamath Tribes have legally determined claims that
provide for instream flows sufficient for the protection of
riparian habitat during spring runoff months. The priority
date for these instream determined claims is “time
immemorial,” making them senior to all other rights. On
April 13, 2017 the Klamath Tribes called their claim on the
Wood River. On May 1, 2017 the Wood River was regulated
to “time immemorial,” the earliest available water right. On
May 3, 2017 the Oregon Water Resources Department
informed Crater Lake National Park staff to cease
withdrawing water from Annie Creek, the park’s primary
water source.

How will the water shortage affect Crater
Lake National Park?

The park draws water from Annie Creek, a tributary
of the Wood River, and part of the Upper Klamath Lake watershed, primarily to meet the needs of visitors – an average of 6,000 per day during
the typical peak months of July and August.

The need to maintain water levels necessary to sustain healthy and productive riparian habitats in the Klamath Basin has required the State of
Oregon to enforce a legal hierarchy of rights to the water that remains. Flows are currently not sufficient to meet the claims of the most senior
water rights holders on the Wood River, therefore all water users have been regulated off.

Should water levels in the Wood River rise sufficiently to meet Tribal claims users will be notified in priority order of their claim that they may
resume diverting water for their needs as long as minimum flows are met.

Park staff are implementing and refining contingency plans to increase our existing water conservation measures and to operate the park with
limited water service this spring and summer.

The park will be purchasing and hauling potable water from sources outside the park for domestic use and fire protection.

The park is in the process of constructing a well that uses ground water rather than drawing from the surface water of Annie Creek. Once the
well is completed later in 2017, the park will have an alternative source of water to use during times of surface water shortages.

What does the park use water for?
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What does the park use water for?
The park’s water use is primarily for drinking, food preparation, showers, and toilets, as well as fire preparedness.

Why doesn’t the park just use the water in Crater Lake?
Consuming Crater Lake water would conflict with the park’s mission to preserve the lake. The park's water claim for the lake is for the preservation
and protection of all natural habitats and the conservation of scenery. It is not for human consumption. Additionally, the lake is difficult to access and
would require significant engineering and infrastructure development to connect to our existing water system.

Why doesn't the park melt snow to meet its water needs?
Under Oregon law, all water is publicly owned. Use of snowmelt requires a water right permit, which would still be subject to the current call. Basically,
the snow on the ground at the park is connected to the surface water that is needed downstream. There are exceptions for collecting snow from
impervious surfaces such as roofs and roadways. However, using this source of water would not be cost effective or likely meet the park's needs.

Will Crater Lake National Park have to close?
We are looking at every option to keep the park open with limited water service.

What would the economic impact of a shutdown be?
The park is a significant contributor to the region’s economy; in 2016 (the latest data), more than 756,000 visitors spent $65.3 million in communities
within 60 miles of the park that supported 1100 jobs.

How much water do you use every day and how much do you need to operate?
In May, the park and its visitors use an average of 36,000 gallons of water per day. During peak season, the use rises to almost double that amount.
The conservation measures we are considering would significantly reduce water use. Conservation measures are proposed to reduce water use as
much as possible during the water call.

How will the park provide water during the restriction period?
Until the well is fully functional, the park is making plans to transport water to our water system. Initially, this water will all be coming from outside of the
park. We are also working on accessing water from the well source with a temporary pump before the well is completed. Once this is in place, it will
require less water to be transported from outside areas, though the water will still have to be transported from the well location to our water system
within the park. You will see water storage tanks near Annie Creek and water trucks driving from either outside the park or the well location (off of
Highway 62 West, near the Pacific Crest Trail crossing) to Annie Creek.

What will happen to National Park Service and concession employees in the event of a water shutoff?
The National Park Service and Xanterra Parks & Resorts are actively working together to develop contingency plans for the drought that limits impacts
to our employees, park visitors, partners, businesses, and the local economy.

What will happen to visitors with reservations to stay in the Lodge or the cabins at Mazama Village?
We continue to welcome visitors from around the world to this national treasure. We are letting them know about the water shortage and asking for
their help in limiting their water use.

What water conservation measures are you taking?
Over the past several years, the National Park Service has installed lowflow fixtures including toilets, shower heads, faucets, and washing machines
in park facilities and residences. Since 2005, Xanterra Parks & Resorts has been replacing standard fixtures in concession facilities with lowflow
models. The company has modified operations to reduce water consumption.

Check out some water conservation tips before you visit! (/crla/planyourvisit/waterconservation.htm)

https://www.nps.gov/crla/planyourvisit/water-conservation.htm
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Home  > Divisions & Programs  > Division of Water Resources  > Water Appropriation  > Impairment Complaints  > 
Quivira National Wildlife Refuge

Quivira National Wildlife Refuge Impairment
Complaint
The U.S. Fish and Wildlife Service (Service) owns and operates the Quivira National Wildlife Refuge
(Quivira), a wetland of international significance and part of the central U.S. flyway. Water is a critical
component of its operations.

The Service’s water right for Quivira has a priority that dates back to 1957 and is located at the lower
end of the Rattlesnake Creek basin, within GMD No. 5. The Service’s water right at Quivira allows it to
divert up to 14,632 acre-feet per year at a maximum rate of 300 cubic feet per second (cfs).

After decades of voluntary efforts to resolve its concerns were unsatisfactory, the Service filed an
impairment complaint with KDA-DWR in April of 2013. KDA-DWR then began its investigation of the
alleged impairment.

 
KDA-DWR published an initial impairment investigation report on December 2, 2015. The initial report
analyzed historical records and evaluated the effects that junior groundwater pumping have had on
Quivira’s water supply using the GMD No. 5 groundwater model. The analysis indicates that junior
groundwater pumping has impaired the Service from exercising its senior water right for Quivira. After
two rounds of input, the final impairment investigation report was published on July 15, 2015 (below). 

No water administration occurred in 2016 and no water administration will occur in 2017 while basin
stakeholders, led by GMD No. 5, continue work with the Service and KDA-DWR to develop a solution
to the impairment. Documents related to the remedy development are below.

 
The impairment investigation progress and tentative plan is outlined at the bottom of this page.

Development of Impairment Remedy
 

 Description  Document File File Size  Date Posted Provided
by

Second letter of comment from Alan and Rachel
Crane Crane comments  3 MB  10/2/2017  Crane

DWR response to letter from Audubon of Kansas
DWR Response to
Audubon of
Kansas

 

 196 KB  10/2/2017  DWR

Letter of comment from Alan and Rachel Crane
regarding the impairment remedy and Mystery
River Basin

Crane comments  4 MB  9/27/2017  Crane

Letter of comment from the Audubon of Kansas
regarding the impairment negotiations

Audubon of
Kansas

 comments
 375 KB  9/14/2017

 Audubon
 of
Kansas

Rattlesnake Creek Streamflow Response
Regions 

 (revised August 4, 2017)
Rattlesnake Creek
Response Map  2.7 MB  8/17/2017  DWR

Email explaining work to develop revised Response map  1.0 MB  8/17/2017  DWR

http://agriculture.ks.gov/home
http://agriculture.ks.gov/divisions-programs
http://agriculture.ks.gov/divisions-programs/dwr
http://agriculture.ks.gov/divisions-programs/dwr/water-appropriation
http://agriculture.ks.gov/divisions-programs/dwr/water-appropriation/impairment-complaints
javascript: void(0)
http://agriculture.ks.gov/docs/default-source/dwr-water-appropriation-documents/crane-comments.pdf?sfvrsn=4
http://agriculture.ks.gov/docs/default-source/dwr-water-appropriation-documents/quivira_dwr_responseto_audubon_20170929.pdf?sfvrsn=0
http://agriculture.ks.gov/docs/default-source/dwr-water-appropriation-documents/crane_letter_20170830.pdf?sfvrsn=0
http://agriculture.ks.gov/docs/default-source/dwr-water-appropriation-documents/quivira_audubonofks_20170906.pdf?sfvrsn=0
http://agriculture.ks.gov/docs/default-source/dwr-water-appropriation-documents/quivira_response_22x34_20170804.pdf?sfvrsn=0
http://agriculture.ks.gov/docs/default-source/dwr-water-appropriation-documents/rsc_response_map_revision_notes.pdf?sfvrsn=0
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response regions map revision notes

GMD No. 5 LEMA Proposal outline (August 2017) GMD5 LEMA
Proposal outline

 
 19 KB  8/17/2017  GMD

  No. 5
KDA DWR presentation (July 2017) on remedy
requirements beyond augmentation (draft
analysis)

DWR Presentation 
 (July 2017)  2.0 MB  8/17/2017  DWR

Fish and Wildlife Service response to GMD No. 5
second proposal (3/22/2017)

Service response
to second
proposal 

 660 KB  4/19/2017  Service

GMD No. 5 Second Proposal (2/15/17) GMD No. 5 second
proposal  5.4 MB  2/17/2017  GMD  

  No. 5
Service conditions on potentially acceptable
solutions (12/13/2016)

Conditions for
solution  156 KB  12/19/2016  Service

DWR letter to GMD No. 5 regarding Service
response to GMD proposal

DWR to 
 GMD No. 5   154 KB  12/8/2016  DWR

Fish and Wildlife Service response to GMD No. 5
proposal (12/1/2016)

Service response
to proposal  130 KB  12/2/2016  Service

GMD No. 5 proposal (9/8/2016) GMD No. 5
proposal  2.0 MB  12/2/2016  GMD  

  No. 5

Development of Impairment Investigation Report
 

 Description  Document File File Size  Date Posted Provided
by

Final impairment investigation report Final Impairment
Report  18.9 MB  07/15/2016  DWR

Comments from the second draft of the
initial impairment investigation report

Second draft
comments  53 KB  07/07/2016  Service

Supplemental responses to comments
received following the first draft of the initial
impairment investigation report.

Response to
comments on Initial
Report

 458 KB  06/10/2016  DWR

Second draft of the initial impairment investigation
report

Second Draft Initial
Report

 Second Draft Initial
Report with markup
showing changes

 11.87 MB
(w/o markup)

  12.91
MB(w/markup)

 05/29/2016  DWR

Comments from the first draft of the initial
impairment investigation report First draft comments  8.3 MB  05/17/2016  Multiple

DWR reply to extending comment period on initial
impairment investigation report

Comment period
extension letter  178 KB  04/08/2016  DWR

Supplementary Information on Quivira Water
Management

Quivira Water
Management  3 MB  03/08/2016  Service

Service's Responses to Impairment Solution
Questions Raised at 01/27/2016 Meeting

Service's Impairment
Solution Responses  579 KB  03/07/2016  Service

DWR Quivira File DWR Quivira Water Right
7571 File  99 MB  01/15/2016  DWR

Initial Impairment PowerPoint Quivira Wildlife Refuge
Initial Impairment

2 MB  12/14/2015  DWR

http://agriculture.ks.gov/docs/default-source/dwr-water-appropriation-documents/rsc_response_map_revision_notes.pdf?sfvrsn=0
http://agriculture.ks.gov/docs/default-source/dwr-water-appropriation-documents/gmd5_lema_proposal_outline_aug2017.pdf?sfvrsn=0
http://agriculture.ks.gov/docs/default-source/dwr-water-appropriation-documents/quivira_meetingpresentation_july2017.pdf?sfvrsn=0
https://agriculture.ks.gov/docs/default-source/wms---impairment-reports/quivira_gmd_no5_proposal_no_2_response_letter_20170322.pdf?sfvrsn=4
https://agriculture.ks.gov/docs/default-source/wms---impairment-reports/quivira_secondstakeholderproposal_20170215.pdf?sfvrsn=4
https://agriculture.ks.gov/docs/default-source/wms---impairment-reports/service_conditions_on_solutions.pdf?sfvrsn=6
https://agriculture.ks.gov/docs/default-source/wms---impairment-reports/2016-12-08-to_gmd_on_quivira_impairment.pdf?sfvrsn=4
https://agriculture.ks.gov/docs/default-source/wms---impairment-reports/fws_response_gmd5_proposal.pdf?sfvrsn=4
https://agriculture.ks.gov/docs/default-source/wms---impairment-reports/stakeholderproposalquviraimpairment2016-09-08.pdf?sfvrsn=4
http://agriculture.ks.gov/docs/default-source/wms---impairment-reports/final-impairment-report-quivira-20160715.pdf?sfvrsn=4
http://agriculture.ks.gov/docs/default-source/wms---impairment-reports/20160627_impairment_report_draft2_comments.pdf?sfvrsn=8
http://agriculture.ks.gov/docs/default-source/wms---impairment-reports/response-to-comments-on-initial-report-for-the-quivira-impairment.pdf?sfvrsn=8
http://agriculture.ks.gov/docs/default-source/wms---impairment-reports/initial-quivira-impairment-rpt-2nd-draft-nomarkup-20160529.pdf?sfvrsn=4
http://agriculture.ks.gov/docs/default-source/wms---impairment-reports/initial-quivira-impairment-rpt-2nd-draft-markup-20160529.pdf?sfvrsn=4
http://agriculture.ks.gov/docs/default-source/dwr-water-appropriation-documents/quivira_comments_20160517.pdf?sfvrsn=12
http://agriculture.ks.gov/docs/default-source/dwr-water-appropriation-documents/2016-04-08_kdatoprehiemreextension.pdf?sfvrsn=4
http://dwr.kda.ks.gov/impairment/RSC.Quivira/20160121_Letter_SEO_Quivira-reduced.pdf
http://dwr.kda.ks.gov/impairment/RSC.Quivira/20160302_Quivira_Response_Impairment_Solutions.pdf
http://dwr.kda.ks.gov/impairment/RSC.Quivira/Quivira_WaterRight7571.pdf
http://dwr.kda.ks.gov/impairment/RSC.Quivira/20151210_Final_QNWRimpRptPubMtg.pdf
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PowerPoint Presentation

Initial Impairment Report

Quivira Wildlife Refuge
Initial Impairment
Investigation Report  

 (Corrected Figure 4 and
Attachment 3)

 17 MB  12/02/2015  DWR

Modeling Presentation
Quivira Impairment
Investigation Modeling
Presentation

 3 MB 12/02/2015 DWR

PD Map Points of Diversion in the
Rattlesnake Creek Basin 632 KB 6/25/2014 DWR

Statutory Provision and Impairment Procedures
K.S.A. 82a-706b of the Kansas Water Appropriation Act states: “It shall be unlawful for any person to
prevent, by diversion or otherwise, any waters of this state from moving to a person having a prior right
to use the same…”  The Act charges the chief engineer with the duty to regulate use to prevent such
“impairment” of senior water rights by junior water rights.

Regulations adopted pursuant to the Act provide for a 5-step process for impairment investigations and
actions: 1) a complaint must be submitted in writing, 2) DWR Investigation, 3) DWR Report of Findings,
4) where impairment is found and action desired, the complainant must file a request to secure water,
and 5) action by the chief engineer as long as required to aid the senior file in securing a larger portion
of its water right.

Impairment investigations and actions in surface water systems are fairly straightforward. Impairment
investigations involving groundwater are more complex and time-consuming. In 2012, regulations were
amended to provide for more specificity in procedures for groundwater impairment investigations
including increased opportunities for groundwater management districts to comment and help with
impairment investigations, requirements for complainants to provide information showing that their
pump system and well are adequate, and increased transparency by DWR by making data available
and providing the effected water users with opportunity to comment.

Impairment Investigation Progress and Plan
Since receiving the Service’s letter, KDA-DWR has done the following:

Met with the GMD No. 5 Board and reported to GMD No. 5’s 2013 annual meeting on the request
of the Service and how the investigation would proceed.
Met with the Service to confirm their intent for KDA-DWR to conduct an impairment investigation
and to outline requirements for information KDA-DWR would need from the Service to begin its
investigation.
Received additional information requested of the Service to define their specific needs.   
Used the GMD No. 5 groundwater model to determine the magnitude and timing of the effect of
junior groundwater pumping on the Rattlesnake Creek at Quivira.
November 4, 2014, KDA-DWR presented groundwater modeling results for nine alternative
historical scenarios at a public meeting in St. John.  A summary PowerPoint is available in the
table above.
December 2, 2015, KDA-DWR published its initial impairment investigation report for review and
comment.

http://dwr.kda.ks.gov/impairment/RSC.Quivira/20151210_Final_QNWRimpRptPubMtg.pdf
http://dwr.kda.ks.gov/impairment/RSC.Quivira/Initial_Quivira_Impairment.pdf
http://dwr.kda.ks.gov/impairment/RSC.Quivira/TechReport.Attachments/GMD5.ModelingScenarios.KDA-DWR.pdf
http://agriculture.ks.gov/docs/default-source/bmt---impairments/BMT---Quivira/rsc_pdsfinal.jpg?sfvrsn=0
http://www.agriculture.ks.gov/docs/default-source/statutes---doc---water-conservation/82a-701-kwaa-december-2015.pdf?sfvrsn=12
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December 10, 2015, KDA-DWR  held a public meeting in St. John to present a summary of the
initial report’s findings, answer questions and seek input.
January 15, 2016, KDA-DWR published entire DWR Quivira file in the table above.
May 13, 2016, end of review period for Initial Report.
May 30, 2016, KDA-DWR to publish second draft of Initial Report in the table above.
July 1, 2016, end of review period for second draft of Initial Report.
July 15, 2016, KDA-DWR to publish Final Report in the table above.
August 15, 2016, basin plan to implement remedy is submitted to chief engineer.
September 9, 2016, GMD No. 5 submitted a remedy proposal to the Service
December 1, 2016, the Service responds to the GMD No. 5 proposal
February 15, 2017, GMD No. 5 submitted a revised proposal to the Service
March 22, 2017, the Service responded to the revised proposal
July 6, 2017, KDA-DWR presented on remedy requirements beyond augmentation
August 11, 2017, GMD No. 5 presented an outline of a proposed impairment remedy
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Quivira 
National 
Wildlife 

Refuge and
Water Rights

Concerns

By Douglas Helmke, P.G., Water Rights/Source Water Specialist

n December 10, 2015, an informational meeting hosted by the
Kansas Department of Agriculture, and their Division of Water
Resources, was held in Saint John, Kansas. The Chief Engineer

of the Division of Water Resources was there to explain to the area’s
water users that he and his staff had received a complaint of impairment
and that research found that the impairment complaint was valid. Chief
Engineer David W. Barfield explained what research was done and the
tools used to evaluate the data. He announced that the public had 60
days to review the initial impairment complaint report and to submit
comments regarding the process and findings that have been made up to
the present. Secretary of Agriculture Dr. Jackie McClaskey encouraged
those who would make comments to submit those comments as soon as
possible to make the resolution of this conflict happen sooner than later.
While any conflict with the potential to have water usage restrictions
imposed can be unsettling, the fact that the impaired water right is for
recreational purposes, and those water rights believed to be impairing it
are for irrigation use and possibly municipal use, the apprehension of the
junior water rights owners is particularly high. 

The Rattlesnake Creek Drainage Basin is primarily located in the
Kansas counties of Stafford, Pawnee, Edwards, Kiowa and Ford, with
very small portions in Clark, Barton, Rice and Reno counties. Covering
1,276 square miles, it is a narrow watershed – only 22 miles wide at its
greatest distance. It is a long watershed, however. It stretches
approximately 92 miles from its headwaters in Ford County, near
Kingsdown, to its joining to the Arkansas River in Rice County, not far
from Raymond. Prior to human habitation, the area was a transition zone
from tallgrass to shortgrass prairie. “The History of the State of

Quivira National Wildlife Refuge is a favorite
resting stop for migrating Whooping Cranes in
the spring and fall. This pair of cranes were
photographed in 2010. (Photo by D. Severson,
courtesy of the U.S. Fish & Wildlife Service.)

O
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Kansas”, a book written by A. T.
Andreas and published in 1883
describes the Stafford County area as
“one vast level plain, except at
intervals there are long lines of
numerous sand hills.” Grass covered
the sand hills and the plains. Andreas
also said “the county is utterly destitute
of timber.” Water could be had in the
level places throughout the county at a
usual depth of ten to twelve feet. As the
railroads were built west from Wichita
and Hutchinson, many settlements
were established to serve the
homesteaders who were attracted to
these level plains. St. John and Belpre
were platted in 1879. Macksville,
Greensburg and Bucklin followed in
1885, with Mullinville in 1886.

The first water rights established in
the Rattlesnake Creek Drainage Basin
were primarily municipal use water
rights for the communities. There were
a few irrigation water rights established
in the 1950’s and 60’s, but with Frank
Zybach’s center pivot irrigation design
coming off patent in 1969, new
companies with new designs and better
reliability made these irrigation
systems a must-have tool for Kansas
farmers who remembered the droughts
of the 30’s and 50’s. If you could
access a reliable and sufficient source
of water under a quarter-section of

land, you had to have a center pivot.
Fortunately, the Rattlesnake Creek

Drainage Basin gets enough recharge
from precipitation during most non-
growing seasons that groundwater
levels remain relatively stable. The
Kansas Geological Survey reports that
many areas in the drainage basin had
recent water levels (average for the
period of 2013 - 2015) at elevations
higher than the water levels at the pre-
development (the 1940’s and earlier)
period. In this regard, it appears that
the area does not experience a
condition where there has been an
over-appropriation of water rights.
Unfortunately for groundwater users,
Water Right, File No. 7,571 is a surface
water, water right. Development of this
recreational water right was made by
the use of water which flowed down
Rattlesnake Creek into Little Salt
Marsh. While some of the streamflow
can probably be attributed to storm
events, much of this surface water was
water that bled out of the full or nearly-
full aquifer to the channel of
Rattlesnake Creek. The Chief
Engineer’s report states that the many
irrigation wells upstream of the Quivira
National Wildlife Refuge are lowering

This map shows the boundaries of the Rattlesnake Creek Drainage Basin. Quivira
National Wildlife Refuge’s diversion points are shown by pink triangles. Water rights
senior to Water Right, File No. 7,571 are shown as green stars. The red diamonds
are the water rights that are junior to File No. 7,571.

Rattlesnake Creek is not a wide or deep stream, especially considering that it is more
than 100 miles long at this point where it enters the Quivira National Wildlife Refuge.
As photographed on January 7, 2016, the flow of water was approximately 12 cubic
feet per second (c.f.s.).

If you could access a
reliable and sufficient
source of water under

a quarter-section of
land, you had to have

a center pivot.
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the water table to the degree that there
is no longer the necessary discharge of
groundwater into Rattlesnake Creek
channel to satisfy the water right for
the wildlife refuge

The majority of the Rattlesnake
Creek Drainage Basin is underlain by
interbedded deposits of silt, sand and
gravel sized particles, which vary in
proportion and elevation in lateral
directions. This deposit, called the
Meade Formation by the Kansas
Geological Survey, has been found to
be over 200 feet thick in some

locations. As mentioned earlier, the
coarse material in the soils and subsoils
is a positive factor in the recharge rate
of the area. In the southwest and
central portion of the watershed, these
deposits lie on non-permeable bedrock
deposits. In the northeast part of the
watershed, the bedrock has some
permeability, and provides
groundwater with high concentrations
of chloride. Natural brine water flows
upward from the depths, which mixes
with the fresher, shallower
groundwater until it reaches the

surface, primarily at Big Salt Marsh.
This saline water likely had a role in
controlling and preventing the growth
of typical wetland vegetation, allowing
sediment to be exposed during dry
periods, and creating the unique salt
marshes that are now in the refuge,
many miles from the oceans.

The Quivira National Wildlife
Refuge was started in 1957 with the
purchase of land from a number of
private duck hunting clubs and farmers
by the U.S. Fish & Wildlife Service.
An application to develop a water right
was filed with the Division of Water
Resources on August 15, 1957. The
application was assigned File No. 
7,..571, and was approved with the
issuance of a permit to develop a water
right on May 9, 1963. The maximum
extent of the water right to be
developed by actual use was for a
quantity not in excess of 22, 200 acre-
feet of surface water at a rate of

K.A.R. 5-1-1. Definitions. As used
in these regulations and the Kansas
water appropriation act, and by the
division of water resources in the
administration of the Kansas water
appropriation act, unless the con-
text clearly requires otherwise, the
following words and phrases shall
have the meanings specified in this
regulation. 

. . . “Recreational use” means a
use of water in accordance with a
water right that provides entertain-
ment, enjoyment, relaxation, and
fish and wildlife benefits.

This is a view of the Little Salt Marsh,
looking north from the site of the
refuge’s observation tower, which is
closed pending repairs.
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diversion not to exceed 300 cubic feet
per second. The application showed
that a number of canals would be built
to transfer water to various locations
throughout the refuge property after
water was captured in Little Salt
Marsh. On April 9, 1996, the
appropriation was certified for a
quantity of 14,632 acre-feet at a rate of
diversion not in excess of 300 cubic
feet per second, after many years of
negotiation over the quantity of water
actually diverted.

Kansas water right law is based on
the doctrine of prior appropriation,
which was developed in the gold

mining areas of California in the
1850’s. The allocation of water, in
times of shortage, is based on the
principal of “first in time, first in
right.”  No other consideration is to be
made in regards to economics, etc.,
when there is not enough water to
satisfy all of the water rights, if the
philosophy is strictly followed. A water
right’s priority date is set by the receipt
of that water right application’s
acceptance in the office of the Chief
Engineer. Unfortunately, in this
specific instance, there appears to be
plenty of groundwater in the aquifer for
every irrigation water right, but a very
senior (meaning first in time relative to
those filed later) surface water right is
often impaired by those irrigators with
junior (meaning not  first in time)
water rights. When all of the water
rights of the Rattlesnake Creek
Drainage Basin are compared in
regards to priority, the water right for
Quivira National Wildlife Refuge is
senior to approximately 95% of the
total. All but one public water supply
system located in the Rattlesnake
Creek Drainage Basin have water
rights that are senior to the wildlife

refuge, and every one of them also
have water rights that are junior to the
refuge’s water right.

The role of Chief Engineer of the
Division of Water Resources is varied
and complex. One such area of
responsibility is water appropriation.
The Kansas Water Appropriation Act
requires the Chief Engineer to
determine the development of vested
water rights (this task is largely
completed), to withhold appropriations
to establish and maintain established
Minimum Desirable Streamflow
values, to approve new appropriations
of water when the proposed
appropriation neither impairs a use
under an existing water right nor
prejudicially and unreasonably affects
the public interest, to approve
reasonable changes to existing water
rights, to issue water right certificates
and to adopt and enforce regulations
pertaining to water rights. Another duty
is the resolution of impairments.
K.S.A. 82a-706 states that the Chief
Engineer shall enforce and administer
the laws of this state pertaining to the
beneficial use of water and shall
control, conserve, regulate, allot and

Kansas water right
law is based on the

doctrine of prior
appropriation, which
was developed in the
gold mining areas of

California in the
1850’s. 
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aid in the distribution of the water resources of the state for
the benefits and beneficial uses of all of its inhabitants in
accordance with the rights of priority of appropriation. In
other words, when a water right owner has a senior water
right that cannot be exercised because the use of a junior
water right is taking the water that would be available in the
absence of the junior water right, the Chief Engineer is to
control the use of the junior water right or rights. This is
further stated in K.S.A. 82a-706b(a), in part, that it shall be
unlawful for any person to prevent, by diversion or
otherwise, any waters of this state from moving to a person
having a prior right to use the same.
On April 8, 2013, the United States Fish and Wildlife

Service, filed a formal impairment complaint with the Chief
Engineer. Leading up to this step, the Fish and Wildlife
Service, Big Bend Groundwater Management District No. 5

(GMD5) and Water Protection Association of Central
Kansas, also known as WaterPACK (which represents
irrigators in the area), worked for many years to promote
voluntary reductions of water use. This group was identified
as the Rattlesnake Partnership. Significant changes in
Rattlesnake Creek streamflow was not realized through
these efforts, however, prompting the complaint filing.
Because of the complexity of the aquifer, the stream and

the relationship of both to each other, and with diversions of
the groundwater from multiple locations above the aquifer, a
significant amount of time and resources went into the
investigation of the complaint. On December 2, 2015 (32
months after the filing of the written complaint) the initial
investigation report was posted on the Division of Water
Resources Web site, with an announcement of an
opportunity to discuss the findings with the Chief Engineer

on December 10, 2015. The Chief Engineer has
concluded that 3,000 to 5,000 acre-feet of water
need to be made available to the wildlife refuge on
a regular, annual basis. It was also announced that
time would be given to review the report and
accept comments for approximately 60 days
before the report would be made final. At least one
newspaper published an article immediately
following the meeting stating that the initial report
was already being rejected by the Rattlesnake
Partnership members GMD5 and WaterPACK, but
did not specify on what grounds those entities
believed the report to be incorrect or incomplete.
A final report will be issued at approximately the
same time that this article is published unless there
are more delays.
Chief Engineer David Barfield and his staff

came to the December 10 meeting with more news
than the report contained that impairment was
occurring. As part of the study showing how the
use of water by junior water rights was impairing
Water Right, File No. 7, 571, more than ten
scenarios were evaluated with the groundwater
model to predict how the stream and aquifer
would react in magnitude and timing to the
various remedies that could be employed. These
remedies included total shut-off of all junior water
rights above the diversion points of Water Right,
File No. 7, 571, to significant reductions of water
rights located within various distances of the
stream, such as 1- and 2-mile corridors. It was
determined that real-time administration was not a
useful tool, as it will likely take as long as three
years for streamflow values to show the response
to pumping curtailments. Because of these
findings, the Chief Engineer has determined that
the remedy to the impairment will include
significant reductions of annual pumping limits,
augmentation, or both.
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Augmentation is a relatively new
term in the Kansas water rights
lexicon. In an attempt to resolve an
issue in the Republican River
Compact dispute, the State of
Colorado proposed that “Compact
Compliance Wells” be drilled in the
Ogallala Aquifer and the water
pumped from these wells put into a
“Compact Compliance Pipeline” or
CCP. The CCP delivered water to
the North Fork Republican River at
the Colorado - Nebraska state line,
to be considered as restoration of
streamflow under the requirements
of the Compact and subsequent
lawsuits. Water rights for irrigation were obtained by the
state and “retired” with the consumptive use of those
previous rights transferred to the CCP Wells, resulting in no
net increase of water consumption in the watershed.
Colorado, Nebraska and Kansas agreed to this in October
2014, with the understanding that a similar project would be
considered on the South Fork of the Republican River at the
Colorado - Kansas state line.
What isn’t clear is how such an augmentation project

would work in the Rattlesnake Creek Drainage Basin.
Neither is it clear how such a project would be operated,
how it would be funded or where it would be located. Such
a project will likely require the cooperation of water users
throughout the watershed, and at the present time,
cooperation may be a difficult thing to
accomplish. Water rights whose
operation doesn’t currently have a
negative affect on the streamflow would
be best, but those water rights would
likely have to be purchased from a
willing seller. Such water rights are likely
located many miles from the stream and
would require a long pipeline. Kansas
water law was modified in 2015 to allow
augmentation, stating in part in 82a-706b
(2) “within the Rattlesnake Creek
Subbasin located in Hydrologic Unit
Code (HUC) 11030009, allow
augmentation for the replacement in
time, location and quantity of the
unlawful diversion, if such replacement
is available and offered voluntarily”. 
At this time, it is impossible to know

what consequence there will be on the
public water supply systems in the
Rattlesnake Creek Drainage Basin. While
on the surface it appears to be a
whooping cranes versus irrigators
conflict, it is really a senior water right
versus junior water rights skirmish.

Kansas Rural Water Association has
invited the elected officials and the
water system personnel from the six
communities in the Rattlesnake
Creek Drainage Basin to a meeting
with DWR staff to learn more about
the cause of the impairment. The
officials and operators will learn
how much exposure their water
rights have to possible
administration. The systems will
learn about the possible remedies
and the chances of pumping
restrictions being placed on their
junior municipal water rights. Other
information that may be provided

could be the probable requirements of an augmentation
facility. The Kansas Department of Agriculture wants to
have remedies identified, and possibly implemented, in
2017, which doesn’t leave the water systems much time to
respond if a significant reduction to the water rights is
enacted.

Such a project will likely
require the cooperation

of water users
throughout the

watershed, and at the
present time,

cooperation may be a
difficult thing to

accomplish.

Douglas S. Helmke has been the Water Rights Tech
at KRWA since June 2000, and also a Wellhead /

Sourcewater Protection Tech since 2003. He holds
professional geologist certification in Kansas and

Missouri. Doug received a bachelor degree in
geology from Kansas State University.
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Case No. CV 27531 
Dept. I 

!  L  ED 

20!b -J'J 22 A !1* 20 
AO i,Verio 

IN THE FIFTH JUDICIAL DISTRICT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF NYE 

NJ —J 

IN RE: NEVADA STATE ENGINEER f<=' 
RULING NO. 5902 AND ORDER 1197, 

NYE COUNTY, WILLIAM HERNSTADT 
ROCKVIEW DAIRIES, INC., and MICHAEL 
DELEE, 

Petitioners, DECISION REGARDING 

This matter is primarily an appeal from the Nevada State Engineer's Ruling #5902 and 

Order 1197. Order 1197 states "... with the following exceptions, any applications to 

appropriate additional underground water and application to change the point of diversion of 

an existing ground-water right to a point of diversion closer to Devil's Hole, described as 

being within a 25 mile radius from Devil's Hole with Amargosa Desert Hydrographic Basin, 

will be denied." 

vs. 
APPEAL OF NEVADA STATE 
ENGINEER RULING 5902 
and ORDER 1197 

TRACY TAYLOR, P.E., Nevada State Engineer, 
Department of Conservation and Natural Resources 
Division of Water Resources, 

Respondent. 
/ 

l 
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Petitioners, all of whom hold valid water rights or interests in water rights in the 

Amargosa Basin, object to prohibiting changes at the point of diversion and place of use 

within the 25 mile radius of Devil's Hole. Petitioners allege both Order 1197 and Ruling 

5902 are unsupported by substantial evidence and both are impermissibly vague. Lastly, 

Petitioners allege that Order 1197 is retroactive in its application. 

Petitioner Nye County objects averring that their rights are impaired because they had 

no opportunity to be heard regarding the Engineer's order. 

1 
HISTORY 

Devil's Hole is a deep cavern designated as part of The Death Valley National Park, 

administered by the National Park Service, subdivision of the Department of the Interior. 

The cavern is the habitat of a species of desert fish existing nowhere else on Earth. In 1952, 

President Truman set aside 40 acres as a detached part of Death Valley for preservation of the 

fish and gave the site ".. . special protections." Cappaert v. United States, 426 U.S. 128,132 

(1976). 

In 1974, the U.S. District Court ordered limited pumping of groundwater from the 

Hydrographic Basin because "there is grave danger that the Devil's Hole pupfish may be 

destroyed, resulting in irreparable injury to the United States." 375 F.Supp. 456,460 (1974). 

The court then permanently enjoined pumping that lowers the water level below 3.0 feet of a 

"copper washer." Id. The required water level was later amended to "a daily mean water level 

of 2.7 feet below the copper washer..." United States v Cappaert, 455 F.Supp. 81 (1978). 

That the United States has superior water rights in the hydrographic basin cannot be 

denied. Specifically, pursuant to the "implied-reservation-of-water-rights doctrine", the 

United States has a reserve of "... that amount of water necessary to fulfill the purpose of the 

2 
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reservation, no more." 426 Cappaert at 141. As noted above, preservation of the pupfish 

requires a daily mean level of 2.7 feet below the "Copper washer." 455 F.Supp. at 81. 

In compliance with the Federal Orders and decrees, the Nevada Engineer issued Order 

724 (1979) designating the Amargosa Desert Hydrographic Basin as "a ground basin in need 

of additional administration under the provisions of NRS 534.030." Ruling #5902, p.7 (2008). 

II 
FACTS 

In 2003 Rockview Farms, and subsequently other water right holders, made 

application to change the point of diversion of properly appropriated water. Most of the 

applications proposed a movement of several miles closer to Devil's Hole. Ruling #5902, p.8. 

The applications were opposed by the National Park Service. Id. at p.6. 

The Engineer's hearing on the applications was held on September 5-6, 2007, and the 

parties had been duly noticed. As a result of evidence heard, the Engineer made the following 

findings of facts: 

that a Federal reserved water right exists at Devil's Hole for 
the purpose of maintaining a minimum water level. The State 
Engineer finds that local ground-water pumping has contributed 
in the past to the water level in Devil's Hole dropping below the 
copper washer (now a common bolt) and since cessation of 
pumping and recovery of water levels in the 1980s, the water level 
on Devil's Hole appears to be in a slight decline, equal to 
approximately 0.1 foot/10 years for the 20-year period ending 
in 2006. At the present time, the water level in Devil's Hole is 
0.6 to 0.7 feet above the threshold level mandated by the Court, 
and extreme caution must be taken with regard to management 
of ground water in the basin. Neither the Protestant nor the 
Applicant was able to clearly demonstrate the effects of regional 
pumping on Devil's Hole water levels, or to accurately estimate 
the effect of the proposed change in points of diversion on water 
levels at Devil's Hole. However, general hydrologic principles 
support a finding that pumpage in the Amargosa Valley farm 
area is likely to have an effect on water levels in the Devil's Hole 
and Ash Meadows area, even if the magnitude of the effect 
cannot be precisely determined. Furthermore, the same principles 
dictate that moving a pumping location closer to Devil's Hole and 

3 
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Ash Meadows will increase its effect on Devil's Hole and Ash 
Meadows. Even though any lowering of water levels may be 
relatively small, and any acceleration in the rate of water level 
decline due to moving a point of diversion marginally closer to 
Devil's Hole or Ash Meadows may be miniscule, the State 
Engineer finds that caution is warranted, and any such changes 
in points of diversion must be carefully examined. 

Id. at p. 19. 

The Engineer heard evidence presented by the National Park Service that 

"... water levels are declining and pumping in the Amargosa Basin is the primary cause." Id. 

at p. 18. The Engineer also heard conflicting evidence from the applicants that the study relied 

on by the Park Service failed "to adequately ... define climate and seismic variables" (Id. at 

p. 17) and "[t]he water levels have been relatively stable over the last 7-8 years." Id. at p.18. 

The Engineer found that neither argument explained the effects of water extraction or 

diversion of Devil's Hole water levels. 

After the hearing, the Engineer allowed some of Rockview's diversion requests 

subject to close monitoring and other conditions. 

On the same day that Ruling #5902 was published, the Engineer published 

Order 1197 stating in part: 

WHEREAS, an administrative hearing was held on 
September 5-6, 2007, where evidence and testimony 
was received regarding the potential impacts of 
regional pumping on existing rights, particularly the 
federally reserved water right at Devil's Hole. The 
federally reserved water right specifies a threshold 
water level at Devil's Hole. Information provided at the 
hearing show the water level in Devil's Hole is only 
0.6 to 0.7 feet above the threshold level mandated by 
the U.S. District Court. 

WHEREAS, the State Engineer finds that conditions 
warrant the curtailment of future appropriations of 
underground water and additional regulation of change 
applications within a portion of the Amargosa Desert 
Hydrographic Basin. 

4 
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The order further stated that applications to change a point of diversion closer to 

Devil's Hole from an existing water right within a 25 mile radius will be denied ... "with . . . 

exceptions." Order 1197 at p.l. The exceptions include a change request within Vi mile from 

the original point of diversion, and: 

For projects that require changes of multiple 
existing rights, the State Engineer may compare the 
net impact to Devil's Hole of the proposed changes 
to the impacts to Devil's Hole of the base rights. If 
the net impact of the proposed changes is the same 
or less than the base right impacts, as determined 
by the State Engineer, such change applications may 
be considered and shall be processed subject to 
NRS 533 and 534. In no such case shall new points 
of diversion be allowed within ten (10) miles of 
Devil's Hole. 

Id. at p. 2. 

. Neither Ruling #5902 nor Order 1197 affected the quantity of appropriated water of 

any vested holder. Also, and presumably, none of the Petitioners have requested a change of 

point of diversion. 

Ill 
STANDARD OF REVIEW 

After the Engineer issues the rulings, an aggrieved party is entitled to have the order or 

decision reviewed by the District Court, in the nature of an appeal. NRS 533.450. On a 

petition for judicial review, the Court is confined to considering the administrative record. 

NRS 533.450(1). The proceedings in every case must be heard by the Court, and must be 

informal and a summary, but a full opportunity to be heard must be had before judgment is 

pronounced. NRS 533.450(2). 

In reviewing the record, the Court must treat the State Engineer's decision as "prima 

facie correct, and the burden of proof shall be upon the party "challenging the decision. NRS 

533.450(9). The Court may not substitute its judgment for that of the State Engineer, but is 
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limited to determining whether there is substantial evidence in the record to support the 

decision. Revert v. Ray, 95 Nev. 782, 786, 603 P.2d 262,264 (1979). Substantial evidence is 

"that which a reasonable mind might accept as adequate to support a conclusion." Bacher v. 

Office of the State Eng'r of Nev., 122 Nev. 1110,1121,146 P.3d 793, 800 (2008). 

[A] conclusion that substantial evidence supports the 
findings of the State Engineer does not, however, dispose 
of the ... appeal. The applicable standard of review of the 
decisions of the State Engineer, limited to an inquiry as to 
substantial evidence, presupposes the fullness and fairness 
of the administrative proceedings: all interested parties must 
have had a "full opportunity to be heard," See NRS 533.450(2); 
the State Engineer must clearly resolve all the crucial 
issues presented, see Nolan v. State Dep 't of Commerce, 
86 Nev. 428, 470 P.2d 124 (1970) (on rehearing); the 
decision maker must prepare findings in sufficient detail to 
permit judicial review, Id.; Wright v State Insurance 
Commissioner, 449 P.2d 419 (Or. 1969); see also NRS 
233B.125. When these procedures, grounded in basic notions 
of fairness and due process, are not followed, and the 
resulting administrative decision is arbitrary, oppressive, or 
accompanied by a manifest abuse of discretion, this court 
will not hesitate to intervene. State ex rel. Johns v. Gragson, 
85 Nev. 478, 515 P.2d 65 (1973). 

Revert, 95 Nev. at 786, 603 P.2d at 264. 

The Court is free to decide purely legal questions de novo. Town of Eureka v. Office of 

the State Eng'r of Nev., 108 Nev. 163,165, 626 P.2d 948, 949 (1992). A purely legal 

question is one that is not dependent (sic) upon, and must necessarily be resolved without 

reference to, any fact in the case. Beavers v. Department of Motor Vehicles & Pub. Safety, 

109 Nev. 435, 438 n.l, 851 P.2d 432, 434 n.l (1993). While the State Engineer's 

interpretation of law is persuasive, and the court should give it great deference when it is 

within the language of the applicable statutory provisions, it is not controlling. Town of 

Eureka, 108 Nev. at 165, 826 P.2d at 950; Andersen Family Assocs. v. Ricci, 124 Nev. Adv. 

Rep. 17,179 P.3d 1201,1203 (2008). 
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Any review of the State Engineer's interpretation of his legal authority must be made 

with the thought that "[a]n agency charged with the duty of administering an act is implicitly 

clothed with power to construe it as a necessary precedent to administrative action." Pyramid 

Lake Paiute Tribe of Indiana v. Washoe County, 112 Nev. 743, 747 (1996), citing State v 

State Engineer, 104 Nev. at 713 (1988). 

IV 
ANALYSIS 

The State Engineer must be a "licensed professional Engineer pursuant to the 

provisions of Chapter 625 of NRS and ... have such training in hydraulic and general 

engineering and such practical skill and experience as shall fit him for the position." NRS 

542.030. 

The skill and professionalism required of the Engineer is certainly not a meaningless 

or frivolous requirement. It follows then that: 

. . .  W i t h i n  a n  a r e a  t h a t  h a s  b e e n  d e s i g n a t e d  b y  t h e  S t a t e  E n g i n e e r ,  
as provided for in this chapter, where, in the judgment of the State 
Engineer, the groundwater basin is being depleted, the State Engineer 
in his or her administrative capacity may make such rules, regulations 
and orders as are deemed essential for the welfare of the area involved. 

NRS 534.120(1). And pursuant to NRS 533.371, the Engineer must reject applications for an 

appropriation or change in diversion point not only if the change actually conflicts with 

existing rights but if "the proposed use threatens to prove detrimental to the public interest." 

NRS 533.371(5) and (6) (emphasis added). 

The State Engineer is charged throughout Nevada's water law with protecting existing 

rights and the public's interest. Moreover, the Amargosa Basin is, if not unique, uncommon 

in that the Engineer is bound by a Federal Injunction to keep the water level in Devil's Hole at 

a prescribed level which, currently is but slightly over lA foot from its required level. The US 
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Supreme Court recognized the "special" nature of Devil's Hole, 426 U.S., supra, and by the 

State Engineer in Order 724, supra. 

This, coupled withNRS 534.120, 533.371 and the Federal injunction, necessarily and 

explicitly grants the authority to issue Order 1197. There can be no doubt the Engineer has 

considered the statutes, the injunction, and the evidence from the September 5-6, 2007 

hearing and concluded that Order 1197 was prudent and legal. This Court agrees with the 

Engineer's interpretation of the law in the instant case. Even if this court did not agree 

deference to the Engineer is appropriate. 

However, the analysis need not stop here. Applying Nevada water law and the 

"Standard of Review", this court can find no fault with the Engineers findings and 

conclusions. Without a lengthy and tedious recitation of the evidence heard by the Engineer, 

it can be distinctly summarized: 

1. At worst, under the current physical conditions of climate and 
geology, and the actual use of appropriated water in the basin - the 
water level is dropping in Devil's Hole. 

2. At best, the water level is, or has been for the last 7-8 years 
"stable." 

This court reads "stable" as "equilibrium", defined as "A condition in which all acting 

influences are cancelled by others, resulting in a stable, balanced, or unchanging system." 

The American Heritage Dictionary, 2nd Ed. 1982. Thus, in either case, a dropping water level 

or equilibrium justifies the Engineer in actively regulating movement of water within the 

basin or in maintaining the status quo. This would be so even if Devil's Hole was not in need 

of "Special" protection. 

The Petitioners are mainly concerned with the "25 mile radius" prohibition of 

diversions in Order 1197 and allege that "general hydrologic principles" is an insufficient 
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scientific analysis and the "25 mile radius" is therefore arbitrary and capricious. This court 

does not so find. The Engineer's use of the term "general hydrologic principles" may be 

inartfully put, but considering the entirety of the record before this court there was ample 

testimony and evidence that changing the position of wells has an effect, even perhaps minor, 

on Devil's Hole water levels. In the case of Devil's Hole however, there is little or no room 

for error. Again recognizing the court's deference requirement, the court does not find the 25 

mile radius arbitrary and/or capricious. 

The Petitioners argued that the National Park Service did not prove with any scientific 

certainty that pumping causes the drawdown of the water level. They pointed out that 

climate; drought and earthquakes were unaccounted for in causing a water level drop. In 

point of fact, it doesn't matter what force or action causes a drop in the Devil's Hole water 

level. The Engineer is still required to keep the water level within certain parameters. 

Evidence at the hearing clearly showed the climatic and geological factors caused a water 

level drop. Regulating appropriations and changes of diversion points is really the only viable 

tool that the Engineer has to maintain the water level. 

Perhaps the Engineer may wish to create an amended order clarifying his reasoning, 

but this court will not require him to do so. This court also finds that the evidence was 

substantial enough to sustain the order. 

Yet again, the analysis does not stop here. First, none of the Petitioners have applied 

to the Engineer for a change in the use of their rights and have therefore, not been harmed by 

Order 1197. Secondly, if the Petitioners wish to make such an application they are not 

precluded from doing so by Order 1197. In fact, the Order specifically states how such 

changes may occur - within the 25 mile radius. Order 1197, p2. 
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The Petitioners allege other infirmities of Ruling #5902 and Order 1197 - such as 

vagueness and a loss of the "right to be heard." This court does not find the Ruling or the 

Order impermissibly vague. Likewise, because water right holders in general, and Nye 

County in particular are not precluded from making a change application and participating in 

any subsequent hearing, they would then have the right to be heard on their specific issue. 

Any other objection to Ruling #5902 and Order 1197, this Court finds either frivolous 

or answered by the instant order. 

For the above reasons, the appeals of the Nevada Water Engineer's Ruling #5902 and 

Order 1197 are dismissed. 

V 
CONCLUSION 

IT IS SO ORDERED. 

ROBERT E. ESTES 
SENIOR DISTRICT JUDGE 

10 



CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on the day of June, 2016, 

she mailed (or hand delivered) copies of the foregoing ORDER to the 

following: 

Tim Sutton, DDA 
Nye County District Attorney's Office 
1520 E. Basin Ave. 
Pahrump, Nv. 89060 

Micheline N. Fairbank 
Senior Deputy Attorney General 
100 N. Carson Street 
Carson City, Nv. 89071 

Stephan Bartell, Esq. 
Peter S. Fahmy, Esq. 
United States Department of Justice 
Natural Resources Section ENRD 
P.O. Box 7611 
Washington, D.C. 20044 

Micheal Delee 
18 S. Powerline Road 
P.O. Box 96 
Amargosa Valley, Nv. 89020 

Paul R. Hejmanowski, Esq. 
520 S. 4th Street, Suite 320 
Las Vegas, Nv. 89101 

William Hernstadt 
53 Cairnhill Road, #17-01 
Singapore 229664 
Singapore 



DISTRICT JUDGE 
FIFTH II  im i W IHMICHI COFRT 

POST OFFICE BOX 393 
TONOPAH, NEVADA 89049 

^ U N n r  

x'CS'CI 

91OZ I % Nfir 

CIAAV^X 

W 

Stephan Bartell, Esq. 
Peter S. " ' Esq. 
United States Department of Justice 
Natural Resources Section ENRD 
P.O. Box 7611 
Washington, D.C. 20044 

UlihHjii  


	Table of Contents
	a-WSWC-WestFAST_Water Rights Implementation Workshop Agenda
	b-Water Rights Protection Act_HR2939
	c-Water Rights Protection Act_S1230
	1-Crater Lake_Water Shortage
	2-Crater Lake_Water Rights
	KBA_ACFFOD_04861
	KBA_ACFFOD_04861
	KBA_ACFFOD_04862
	KBA_ACFFOD_04863
	KBA_ACFFOD_04864
	KBA_ACFFOD_04865
	KBA_ACFFOD_04866


	2016-09-23_OWRD Notice of Regulation on Wood River
	72514
	G_17834

	3-Quivira National Wildlife Refuge
	4-Quivera Wildlife Refuge Water Concerns
	5-Devils Hole_Order 1197
	6-Devils Hole_Appeal Decision



