
Western States Water

682 East Vine Street / Suite 7 / Murray, UT 84107 / (801) 685-2555 / Fax 685-2559 / www.westernstateswater.org

Chairman - Jerry Rigby; Executive Director - Tony Willardson; Editor - Michelle Bushman; Subscriptions - Julie Groat

Issue #2275
December 22, 2017

Addressing Water Needs and Strategies for a Sustainable Future

ADMINISTRATION UPDATE/CONGRESS
EPA/Senate Confirmations

On December 7, the Senate confirmed Susan
Bodine to be an Assistant Administrator for the U.S.
Environmental Protection Agency’s (EPA) Office of
Enforcement and Compliance Assurance (OCEA). 
EPA’s press release notes that her role as lead enforcer
“is vital to Administrator Pruitt’s commitment to return the
Agency to the rule of law and aggressively pursue those
who violate environmental laws.”  Administrator Pruitt
said: “Susan Bodine has dedicated her career to public
service and improving human health and the
environment….I look forward to working with Susan to
ensure stakeholders across the country are in
compliance with the law and that polluters continue to be
held accountable.”   Bodine has been serving as a Senior
Adviser to the Administrator, since leaving the Senate
Environmental and Public Works Committee staff as
Chief Counsel (2015-2017).   She served three years as
EPA Assistant Administrator for Solid Waste and
Emergency Response (2006-2009) and five years as
Staff Director for the House Transportation and
Infrastructure Committee’s Water Resources and
Environment Subcommittee (2001-2005).

On December 14, Matthew Leopold was confirmed
as EPA’s General Counsel.  Administrator Pruitt said in
an EPA press release that Leopold “has tremendous
experience in environmental litigation and is committed
to the rule of law…. I look forward to working with Matt to
maintain the integrity and lawfulness of the Agency.” 
Matt Leopold, a Tallahassee attorney with the Carlton
Fields since 2015 focusing on environmental energy and
water law, previously worked for state and federal
agencies, including at the U.S. Department of Justice,
Environmental and Natural Resources Division, and as
general counsel for the Florida Department of
Environmental Protection.

David Ross, who was also confirmed on December
14, will lead EPA’s Office of Water.  Administrator Pruitt
said: “David Ross has a record of holding polluters
accountable and navigating through complex
environmental law on behalf of the state of Wisconsin.
His expertise will be vital to the Agency as we look to
keep our water clean and provide regulatory certainty for
the stakeholder community.”  Ross has served as

Director of the Wisconsin Department of Justice’s
Environmental Protection Unit, and as an Assistant
Attorney General of Wyoming in 2015 challenged EPA’s
Clean Water Rule.  In private practice for 14 years he
represented many clients on EPA issues, including
representing the American Farm Bureau Federation in a
2012 lawsuit over the EPA’s Chesapeake Bay cleanup
plan.

Judiciary

On December 12, Leonard Grasz, of Nebraska, was
confirmed as a Judge for the 8th Circuit.  During his time
as Nebraska’s Chief Deputy Attorney General, Grasz
challenged EPA’s regulations requiring water utilities to
monitor levels of lead and copper in drinking water. 
Questioned about these efforts, he noted that the
regulations “...affected more than sixty Nebraska towns
that could not afford the unfunded mandates imposed by
the regulations.  The legal issue was whether the EPA
had the authority to regulate local water supplies not
involving any aspect of interstate commerce.  It was the
position of the State of Nebraska, as well as the affected
towns, that the regulations were unnecessary and
unlawful.”  Governor Pete Ricketts (R-NE) congratulated
Grasz, stating: “The U.S. Senate has elevated a great
constitutional lawyer to the bench, who will take a
thoughtful and fair-minded approach to issues.  He will
serve our judiciary and our country honorably for years to
come.”

Two 5th Circuit Judges from Texas, Don Willett and
James Ho, were confirmed on December 14 and 15,
respectively.  Texas Supreme Court Justice Willett
served as deputy attorney general for legal counsel
under former Texas Attorney General Greg Abbott and
was appointed to the state Supreme Court in 2005 by
then-Governor Rick Perry.  He also served as deputy
assistant attorney general in the U.S. Department of
Justice and was special assistant to former President
George W. Bush from 2001-2002.  Ho previously served
in the Civil Rights Division and Office of Legal Counsel at
the U.S. Department of Justice, as Chief Counsel to
Senator John Cornyn, and as the Texas Solicitor
General.  He clerked for 5th  Circuit Judge Jerry Smith,
and later for U.S. Supreme Court Justice Clarence
Thomas.  Ho is currently a partner in the Dallas office of
Gibson, Dunn & Crutcher, where he serves as co-chair



of the firm’s Appellate and Constitutional Law practice
group.  Attorney General Ken Paxton (R-TX) affirmed his
support for the two former Texas Attorney General
staffers: “Justice Willett and Jim Ho are brilliant legal
minds who will honor the Constitution, follow the rule of
law and refrain from legislating from the bench.”

CONGRESS/ADMINISTRATION
EPA/Waters of the United States

On December 7, the Energy and Commerce
Committee’s Environment Subcommittee held a hearing
titled The Mission of the Environmental Protection
Agency.  Administrator Scott Pruitt discussed EPA’s
“Back to Basics” goals: (1) to refocus the agency back to
its core mission; (2) to restore power to the states
through cooperative federalism; and (3) to lead the
agency through improved processes and adhere to the
rule of law.  Pruitt said: “We will use a full set of
compliance tools, such as compliance monitoring,
electronic reporting, traditional enforcement, grants to
states and tribes, and tribal capacity building, to work
jointly with our co-regulators to protect human health and
the environment.  EPA will also respect the important
role that state governors play in cooperative federalism
and will seek their views and perspectives on compliance
assistance and other opportunities to improve the
EPA-state partnership.  In addition, the Agency will work
to strengthen intergovernmental consultation methods to
engage stakeholders and hear diverse views on the
impacts of prospective regulations.”

The Committee’s jurisdiction includes the Safe
Drinking Water Act (SDWA) and several other
environmental protection acts, but does not include the
Clean Water Act; however, the current rulemaking efforts
to define “waters of the U.S.” came up during comments
and questions from Rep. Richard Hudson (R-NC) and
Rep. Jeff Duncan (R-SC).

Hudson questioned Pruitt about whether EPA is
doing the same thing under this administration that it was
accused of doing under the previous administration,
pre-determining the outcome of the rule and going
through the motions of the rulemaking process to find
justification for the decision.  Pruitt said that the 2015
rule was intended to provide clarity on where federal
jurisdiction begins and ends, but that EPA “failed
miserably” to meet that objective. He said they are now
going through a process to deal with the deficiency. He
described the steps of the rulemaking process, and
provided an April 2018 timeframe for publication of the
new proposed rule.

Hudson noted that one of the main arguments in
favor of the Obama Administration’s WOTUS rule is that
it is essential to protect drinking water, and that without
the 2015 version of the rule, public health would be at
risk.  He pointed to the provisions of the SDWA intended

to protect both source waters at the surface and
underground, and asked Pruitt whether this legislation
provided sufficient protection.  Pruitt agreed, but noted
that one of the greatest environmental threats this
country faces is the tremendous challenge of replacing
service lines and lead seeping into the water supply in
the meantime.  He said the estimated cost to replace
these lines is $30B - $50B, and that some of the current
infrastructure discussions need to address water
infrastructure problems.  He pointed to the leadership of
the Governor of Michigan, where they are spending
significant funds on replacement, and considering
improving their lead standards from 15 ppb down to 10
ppb. He emphasized the need for politicians in
Washington, DC to have those kinds of conversations
with states across the country.

Duncan said “I have been extremely impressed and
supportive of the EPA thus far under the Trump
administration and your leadership.  You all understand
what the intended role of the Agency is, and have
effectively worked to roll back the bureaucratic overreach
and power abuses of the Agency under the previous
administration.  Through cooperative federalism you
prioritized what should be left up to the states when it
comes to both energy and environmental matters.  The
states should be the ones to set their own limits in
regards to the environment, and I thank you for
understanding the crucial role the states and localities
play in this process…. A lot of us were alarmed when we
saw what was defined as a navigable waterway under the
previous administration.  A lot of times these were
ditches that didn’t hold any water, no stream bed, only
had water during a significant rain event, but yet they
were regulated under the Waters of the U.S., and that
was to the detriment of the developer, the landowner, the
farmers….”

Duncan asked Pruitt about the lengthy permitting
process for ports, noting that ports are a main economic
driver for South Carolina, with one in every eleven jobs
attributed to some sort of port activity. Pruitt
acknowledged that EPA has a problem with a variety of
permit decisions, including ports, that take a decade or
more to approve or deny, and individuals from different
EPA regions are receiving different decisions.  He called
it “entirely unacceptable” and said EPA’s goal is to have
processes in place by the end of 2018 to ensure that
permit applicants receive an answer within six months,
and to provide those answers with more clarity and
certainty.  Duncan said: “I applaud you for that and wish
this committee had jurisdiction over the Corps of
Engineers, and we could encourage them to manage
river systems in this country on a regional basis instead
of a one-size-fits-all.  Because I can tell you, eastern river
systems…[are] different than western river systems…”
and management from the Corps and EPA should reflect
those differences.  See https://energycommerce.house.
gov.
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