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Addressing Water Needs and Strategies for a Sustainable Future

WESTERN GOVERNORS/ADMINISTRATION UPDATE
Department of Interior-Reorganization

On February 1, the Western Governors’ Association
(WGA) sent a letter to Department of the Interior (DOI)
Secretary Ryan Zinke regarding proposed changes to
regional office boundaries, raising questions in an effort
to better understand DOI’s reorganization process.  The
letter notes that the governors previously requested
consultation last April for any reorganization efforts to
ensure that federal decisions remain cognizant of the
services, employment opportunities, and local knowledge
and experience federal agencies bring to states at the
regional and local levels.

DOI held a meeting with agency employees on
January 10, to discuss proposed changes to the
department’s organizational structure.  Zinke’s vision for
reorganization would divide the country into 13 regions
defined by watersheds and geographic basins rather
than state boundaries.  Each region would be led by a
director serving a two-year term, and all DOI bureaus
would each report to their respective regional director.
The shared regional staff would streamline tasks such as
NEPA compliance, crisis response, and coordinated land
and water management. (E&E News 1/10/18;
Washington Post 1/10/18).

The proposed regions would divide each of the
states of Colorado, Idaho, Oregon, and Nevada into
three separate regions, and the states of California,
Kansas, Montana, New Mexico, South Dakota, Utah,
Washington, and Wyoming into two separate regions.
Currently, six of the seven DOI bureaus with land
management responsibilities have regions delineated
along state boundaries.

“Western Governors regret that DOI did not seek
input from western states on the impact of this proposal
and did not seek to engage in meaningful consultation
with Western Governors regarding these proposed
changes.”  The letter goes on to point out that the
governors are willing to work together on changes that
“meet DOI’s efficiency goals while avoiding unintended
consequences….”  Among questions WGA posed are:
(1) In choosing to split individual western states into
multiple regions, did DOI evaluate the impact on the

ability of its bureaus to consult, coordinate, and
cooperate with states, and to evaluate consistency with
state and local plans? (2) How did DOI assess the
management and fiscal efficiencies gained by this
proposal? (3) Why are the boundary changes necessary
to meet DOI’s goals to reduce conflicts among bureaus,
decentralize decision-making authority, and having a
regional single point of contact? and (4) How will this
impact the bureaus’ appeals processes and timelines for
land use planning and environmental reviews?

“Western Governors hope to work with DOI to
improve the partnership that must exist between our
state governments and DOI agengies if the land and
resources of the West are to be managed responsibly.
Accordingly, we urge you to delay implementation of
these proposed regional boundary changes and engage
with Governors about options that will both meet DOI’s
objectives and prove to be workable for state and local
governments.” The letter is available at
http://westgov.org/images/editor/DOI_Reorg_FINAL.pdf.

ADMINISTRATION UPDATE/WATER QUALITY
EPA/Corps/WOTUS

On February 20, the Environmental Protection
Agency and the Department of the Army held a “WOTUS
Outreach Webinar for State Partners” to discuss their
direction and progress toward revising the jurisdictional
definition of “waters of the United States.” The agencies
noted that they view the webinar and opportunity for
questions as an important part of their enhanced
pre-proposal engagement with their state partners.  The
presentations included an overview of the rulemaking
process, including federalism consultations, feedback
from states, and a preliminary assessment of state
authorities and programs that the agencies have
prepared and plan to transmit to the states next week.
The agencies discussed considerations for a proposed
rule, including clarifications and definitions for tributaries,
wetlands, and exclusions.  To see presentation, go to:
http://www.westernstateswater.org/letters/. 

The agencies said that all states have a legal
definition for state waters, as well as approved water
quality standards under the Clean Water Act (CWA).
States’s permitting authority and programs vary.  Some



limit permitting requirements so as not to be more
stringent than federal requirements. They are interested
in hearing back from the states as to whether the
assessments of their programs are accurate, how state
limitations apply in the context of changes to
jurisdictional definitions, how the states have dealt with
past jurisdictional uncertainty, what plans the states have
to respond to updated clarifications, and whether there
are other questions the agencies should be asking.

State comments regarding federal jurisdictional
waters varied, including: (1) traditional navigable waters
only; (2) permanent lakes, and perennial streams that
contain water at all times except extreme drought; (3)
perennial, intermittent, and ephemeral streams; (4) only
wetlands that directly touch waters of the U.S.; and (5)
wetlands within a set distance, that have a direct
hydrologic connection, or tributaries that have a
minimum level of flow. State feedback on exclusions also
varied, with comments on groundwater, shallow
subsurface flow, farm ponds, artificial drains, stock
ponds, dip ponds for fire suppression, municipal storm
sewer system features, irrigation ditches, roadside
ditches, man-made ditches without perennial flow,
ephemeral streams, wet meadows, sheet flow, drain
tiles, dry arroyos, prairie potholes, and playa lakes.

Although there is no current national data set or map
that the agencies are aware of, they’re working on
analytical tools to help clarify the scope of CWA
jurisdiction. They’re seeking to estimate stream mileage
and differentiate between perennial, intermittent and
ephemeral streams, using input from the National
Hydrography Dataset, as well as the National Wetlands
Inventory, as refined by data from the U.S. Army Corps
of Engineers. Given the limitations of the data sets, the
agencies are also seeking input from the states on the
utility of the exercise and whether the states are aware
of other state-specific mapping resources or other 
approaches.

Clean Water Act/Groundwater

On February 20, the Environmental Protection
Agency (EPA) published a notice (83 FR 7126)
requesting comments on the applicability of the Clean
Water Act (CWA) to pollutant discharges from point
sources that reach jurisdictional surface waters through
groundwater or other subsurface flow.  The notice
provides background on the National Pollutant Discharge
Elimination System (NPDES) program.  It addresses
various collateral statements EPA has made since 1990
about the applicability of the CWA to pollutant discharges
to hydrologically-connected groundwater.  It notes that
case law results are mixed. Some federal courts have
interpreted the CWA to exclude any federal authority
over groundwater, clearly leaving the regulation of
groundwater to the states, while others “have taken the
view that Congress intended to regulate the release of

pollutants that reach waters of the United States, whether
the pollutants reach the surface water directly, or through
groundwater with a direct hydrologic connection.”  EPA
has characterized a direct hydrologic connection on a
case-by-case basis, considering factors such as geology,
flow, slope, distance, and traceability.

EPA requests comments on these questions: (1)
Whether subjecting such releases to NPDES permitting
is consistent with the text, structure, and purpose of the
CWA? (2) If federal authority does exist, whether those
releases would be better addressed through other federal
programs, such as underground injection control
regulations under the Safe Drinking Water Act, or
through state statutory or regulatory programs? (3)
Whether EPA should clarify its previous statements to
provide certainty, such as defining what activities would
be regulated, or which connections are considered
“direct?” (4) What issues and consequences should be
considered for asserting CWA jurisdiction over certain
releases to groundwater, or determining that no such
jurisdiction exists? and (5) What format or process EPA
should use to revise or clarify its previous statements,
whether memoranda, guidance, or rulemaking?
Comments may be submitted at www.regulations.gov,
Docket No. EPA-HQ-OW-2018-0063, and must be
received by May 21.

MEETINGS
National Water Supply Alliance

The National Water Supply Alliance (NWSA) will
meet on March 13, at the Crown Plaza Hotel, located at
1480 Crystal Drive, in Arlington, Virginia.  NWSA is
planning a full day meeting and is recommending 
attendees fly in on the evening of March 12.  The hotel is
minutes from Reagan Airport and near the Metro.  For
further information, including how to register, please see:
https://www.nationalwatersupply.org/copy-of-key-advoc
acy.  The meeting is the same week as the joint
meetings of both the Interstate Council on Water Policy
(ICWP) and the Western States Water Council, which is
taking place at the nearby Crystal Gateway Marriot on
March 14-15. 

PEOPLE

ICWP has selected Sue Lowry as its next Executive
Director.  “Sue served for many years on the Board of
Directors of the ICWP during her career at the Wyoming
State Engineer’s Office.  Her familiarity with the ICWP
and our issues will be a tremendous asset,” said Julie
Cunningham, Director of the Oklahoma Water
Resources Board and current ICWP Chair.  Sue, a
former WSWC member, retired as the Administrator of
the Interstate Streams Division of the Wyoming State
Engineer’s Office in June 2016 (see WSW #2181).   We
congratulate Sue on her position and look forward to
working with her again.  
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