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Addressing Water Needs and Strategies for a Sustainable Future

CONGRESSIONAL UPDATE
Corps of Engineers

On March 6, the House Committee on Oversight
and Government Reform’s Subcommittee on the Interior,
Energy, and Environment held a hearing to examine the
U.S. Army Corps of Engineers. The Subcommittee
discussed ways to improve the Corps’ communication
and interaction with the localities where it conducts its
work, and how project delivery can be streamlined.

Kirsten Mickelsen, Executive Director of the Upper
Mississippi River Basin Association, noted that the
Corps’ challenges seem to stem from budget and policy
constraints. The Corps’ District staff are committed to
working with state and local partners to find the best
solutions within those constraints, but the states are
concerned about the Corps’ continued ability to maintain
a safe and reliable navigation system, manage flood risk,
and ensure a healthy ecosystem. 

Mikckelson noted concerns with the Corps’
cost-share Project Partnership Agreements (PPAs),
whhich require non-federal partners to assume complete
liability and indemnification for constructed projects,
conflicting with many states’ constitutions and tort laws.
Moreover, the assumption of risk by states is required
before the Corps takes control over the project design
and implementation. Despite changes enacted by
Congress in the 2014 Water Resource and Reform
Development Act, no progress has been made on
reviewing the PPA process, and many important water
resource projects have been stalled or withdrawn as a
result.

Sean Strawbridge, Chief Executive Officer of the
Port of Corpus Christi Authority, described the delays of
the Corpus Christi Ship Channel Improvement Project, to
facilitate the movement of goods and trade, including the
export of American oil and gas overseas. Congress
suggested the feasibility study in 1990, which took 13
years to complete. The project was approved by the
Office of Management and Budget in 2007, and the
estimated cost of construction was $188M. It took ten
more years to complete the PPA with the Corps, by
which time the cost estimate was $327M. “Last month,
we were for the first time included in the President’s

Corps Civil Works Budget for FY’19. That’s the good
news. The bad news is the budget recommendation falls
significantly short of the need. If our Nation expects to
remain competitive in the global marketplace, we must
expedite the project delivery process or risk lengthy
development schedules and significant cost impacts to
our national waterways infrastructure projects.” Without
financial constraints, the project would take
approximately four years to complete, but with the
proposed funding stream it could take over a decade,
with costs continuing to inflate and delaying the national
benefits of exporting American energy.

Strawbridge described the swift movement of their
PPA negotiation once all parties were in the same room,
with the opportunity to share in ideas and information. He
said that “interactions with the Corps of Engineers work
best when there is an agreement on project importance,
greater transparency in sharing of information and
collaborative efforts in reaching an accord.” He also
recommended authorizing the Corps to delegate
management of certain projects to states and port
authorities, similar to the authority granted to states to
build surface transportation projects, to conserve Corps
resources and allow the Corps to serve as a regulator
with federal oversight.

NASA/FY2019 Budget Hearing

On March 7, the House Committee on Science,
Space, and Technology’s Subcommittee on Space held
a hearing on the National Aeronautics and Space
Administration’s (NASA) FY2019 Budget. Acting
Administrator Robert Lightfoot was the witness, and
among other objectives, he included testimony regarding
Landsat and other instruments for informing water
management. “NASA remains on track to launch
Landsat-9 in December 2020 to continue the critical land
imaging series begun with our United States Geological
Survey (USGS) partners in 1972.” 

The GRACE Follow-On mission, launching in Spring
2018, will provide global information on ice sheet and
oceanic mass balances, underground water storage
changes in aquifers, and regional drought conditions. In
the Fall of 2018, NASA will launch the Ice, Cloud, and
Land Elevation Satellite-2 (ICESat-2) to map and monitor



land ice topography and glacier flow, sea ice thickness,
and the heights of vegetation canopy at low- and
mid-latitudes across the globe. The ECOsystem
Spaceborne Thermal Radiometer Experiment on Space
Station (ECOSTRESS) instrument, is scheduled for
launch to the International Space Station in mid-2018.
The instrument will be used to measure agricultural
water use and identify drought warning conditions.

Lightfoot mentioned the National Academies of
Sciences’ second Earth Science Decadal Survey,
“Thriving on our Changing Planet,” released January
2018. The survey includes global hydrologic cycles and
water resources, as well as climate variability and
change on the seasonal to centennial scale. It suggests
a strategic framework for NASA, NOAA, and USGS to
advance technology, programmatic processes, ambitious
science, and integrated applications, leveraging external
resources and partnerships. Lightfoot noted: “The
decadal survey recognized the value of NASA’s Earth
Science Program and identified a suite of high priority
science and observation objectives for NASA’s Earth
Science Division.”

LITIGATION
Water Transfers Rule/New York et al. v. EPA

On February 26, the U.S. Supreme Court denied the
petitions for certiorari (#17-418 and #17-446), appealing
the 2nd Circuit’s decision in New York State et al. v.
Environmental Protection Agency (EPA), 846 F.3d 492
(2nd Cir, 2017). The petitions sought review of EPA’s
Water Transfer’s Rule, 40 C.F.R. §122.3(i), which
excludes water transfers from a water of the U.S. to a
water of the U.S. from the requirements of the National
Pollutant Discharge Elimination System (NPDES)
permits under the Clean Water Act. The WSWC
supports EPA’s Water Transfers Rule, which will stand
under the 2nd Circuit’s decision. See WSW #2280;
Position #382.
 
California/Water Curtailment

On February 21, the Superior Court of California,
County of Santa Clara, issued its decision in California
Water Curtailment Cases, Judicial Council Coordinate
Proceeding No. 4838 (#2015-1-cv-285182). Various
irrigation districts and other water users challenged the
State Water Resources Control Board’s (SWRCB)
jurisdiction to issue curtailment notices without due
process in the Sacramento-San Joaquin River and Delta
watersheds during the drought in 2015. 

Although the drought ended and the curtailments
were lifted, drought is a persistent and recurring threat in
California. Given the temporary and seasonal nature of
drought emergencies, the Court determined that the
water users and SWRCB would benefit from receiving
guidance on the issues.

The Court held that SWRCB has power to protect
the public interest and provide for the orderly and
efficient administration of California’s water resources. It
has authority to prevent unreasonable or wasteful use of
water from all water rights users, and to determine the
relative priorities of all water rights in a stream system for
final court adjudication, among other responsibilities. But
it plays a limited role in resolving disputes and enforcing
the rights of water holders, a task that is mainly left to the
courts. 

The Court reviewed SWRCB’s reliance on California
Water Code §1052 and determined that the statute does
not authorize SWRCB to curtail or take enforcement
action against pre-1914 water appropriators based on
use of water in excess of what is available. The Court
acknowledged that SWRCB may have statutory authority
under other code sections, and that it may be preferable
for the Board rather than the courts to order curtailments
under a drought.

The Court also held that the curtailment notices were
a violation of due process, depriving users of vested
property rights without meeting appropriate notice and
hearing requirements. Although SWRCB characterized
the notices as informational, they unequivocally ordered
petitioners to stop using water or risk large fines, and
threatened to commence enforcement proceedings to
recover penalties that were already accruing. 

“The Court is mindful of the difficult challenges faced
by SWRCB in fulfilling its mission during an unusually
severe drought. Due process jurisprudence recognizes
and accommodates these types of challenges.
Nevertheless, due process requires certain minimal
protections that were not provided here. In a future
drought, the Board is called to fashion a curtailment
process that gives users some meaningful opportunity to
challenge the underlying findings before they are ordered
to curtail their water use and before fines for
noncompliance begin to accrue against them.”

MEETINGS
Dividing the Waters

The National Judicial College will hold a
Fundamentals of Water Law and Science Workshop for
judges in Reno, Nevada, on May 17-18. The course will
cover different kinds of water conflicts, with sessions on
law, science, economics, adjudication practice and
management, and relationships between state and
federal governments. 

The Nevada Legislature has funded the workshop
registration for Nevada judges to attend at no charge, but
all judicial officers new to complex water law cases are
invited to participate. Registration is available at
http://www.judges.org/event/fundamentals-water-law-s
cience/.
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