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Addressing Water Needs and Strategies for a Sustainable Future

ADMINISTRATION/WATER RESOURCES
Drought/Reclamation/WaterSMART

On June 26, the Bureau of Reclamation announced
the award of $8.3M under the WaterSMART initiative to
15 drought resilience projects in California, New Mexico,
and Utah. Commissioner Brenda Burman said: “Helping
western states prepare and build resiliency for future
drought is an essential part of Reclamation's 116-year
history. By proactively planning for drought, communities
are able to reduce its impact and improve their ability to
recover once the rain and snow start to fall.”

One California project will receive $300,000 from
Reclamation and contribute $322,185 in non-federal
funds to construct two interties as mitigation actions. The
San Juan Water District intertie will enable it to receive
water from the Placer County water authority, and the
Sacramento County Water Authority will complete an
intertie to deliver groundwater to the City of Sacramento.

In New Mexico, the Elephant Butte Irrigation District
will receive $180,670 from Reclamation and contribute
$181,784 for infrastructure improvements to better
capture stormwater and recharge the aquifer, facilitating
watershed scale flow management.

In Utah, Ephraim City will receive $645,255 from
Reclamation and contribute $788,645 to construct a new
well to increase the City's potable water supply by 328
acre-feet per year.

To read about additional projects receiving funds,
see  https://www.usbr.gov/drought.

ADMINISTRATION/WATER QUALITY
EPA/WOTUS

On June 29, the Environmental Protection Agency
(EPA) announced a supplemental notice of proposed
rulemaking (SNPR) to request comment on the legal
basis of the 2015 Waters of the United States (WOTUS)
Rule. This notice will supplement the July 27, 2017,
proposed rulemaking (82 FR 34899), continuing step one
of the two step process to review and revise the
definition of WOTUS. EPA notes that commenters to the
July 2017 proposal do not need to resubmit their
comments. However, the supplemental notice does

include additional considerations for the repeal of the
2015 WOTUS Rule that were not previously discussed in
detail.

The SNPR indicates that the interpretation of the
Clean Water Act (CWA) adopted by the 2015 WOTUS
Rule “expanded the meaning for tributaries and adjacent
wetlands to include waters well beyond those regulated
by the agencies under the preexisting regulations,” as
applied by the agencies following the U.S. Supreme
Court decisions in Rapanos and SWANCC. This
interpretation is not compelled, appears to exceed the
agencies’ authority under the CWA, and “may have
altered the balance of authorities between the federal
and State governments, contrary to the agencies’
statements in promulgating the 2015 Rule and in
contravention of CWA section 101(b)....”

EPA Administrator Scott Pruitt said, “By issuing
today’s supplemental proposal, we are responding to
public feedback, expanding opportunities for comment,
and providing clarity and transparency in the rulemaking
process. We are making it clear that we are proposing to
permanently and completely repeal the 2015 WOTUS
rule and keep the pre-2015 regulatory framework in place
as we work on a new, improved WOTUS definition.” See
https://www.epa.gov/newsreleases/epa-and-army-seek
-additional-public-comment-waters-us-repeal; and WSW
#2251, #2243.

CONGRESSIONAL UPDATE
FY2019 Appropriations – Energy and Water

On June 8, the House passed the Energy and
Water, Legislative Branch, and Military Construction and
Veterans Affairs Appropriations Act (H.R. 5859) by a vote
of 235 – 179.  On June 25, the Senate passed an
amended version of H.R. 5859 by a vote of 85-5. The bill
is in conference.

Division A of the “minibus” bill applies to Energy and
Water Development and Related Agencies.  Title I
contains provisions for the Army Corps of Engineers,
including: $123M for investigations, studies, and surveys;
$2.148B for project construction; $3.74B for operation
and maintenance, of which, up to $5.4M may be used for
fisheries mitigation; $35M for flood control and natural
disasters.  “For expenses necessary for administration of



laws pertaining to regulation of navigable waters and
wetlands, $200M, to remain available until September
30, 2020.” The bill requires state water quality
certification under Clean Water Act §401 prior to using
funds for open lake disposal of dredged material, and
prohibits the use of funds for requiring dredge and fill
permits for farming, ranching and silviculture (33 U.S.C.
1344(f)(1)(A), (C)).

Title II provides funds to the Department of the
Interior for the Central Utah Project, Central Valley
Project, and California Bay-Delta. It also provides
$1.395B to the Bureau of Reclamation for various water
resource activities, including $67.6M available from the
Upper Colorado River Basin Fund, and $5.6M from the
Lower Colorado River Basin Development Fund. The
funds appropriated for the Assiniboine and Sioux Rural
Water System in the Fort Peck Reservation Rural Water
System Act (P.L. 106-382) have extended funding
authorization through 2026. See WSW #2295.

Reclamation Fund/Indian Water Rights Settlements

On June 28, Senator Tom Udall (D-NM) introduced
a bill (S. 3168) to amend the Omnibus Public Land
Management Act (2009) (P.L. 111-11). The amendment
would extend authority for transfers of money from the
Reclamation Fund to the Water Settlement Fund. The bill
was referred to the Senate Committee on Indian Affairs. 

The WSWC has long supported permanent funding
for negotiated settlements of disputed Indian water rights
claims. These settlements enable a resolution of claims
that is least disruptive to existing water rights.

LITIGATION
Florida v. Georgia/Equitable Apportionment

On June 27, the U.S. Supreme Court issued a 5-4
decision to remand Florida v. Georgia (#220142) to the
Special Master for further evidence. Justice Breyer
authored the opinion, joined by Chief Justice Roberts,
and Justices Kennedy, Ginsburg, and Sotomayor.
Justice Thomas filed the dissenting opinion, with Justices
Alito, Kagan, and Gorsuch.

In February, the Special Master recommended that
the Supreme Court deny Florida’s request for relief,
primarily due to the absence of the U.S. Army Corps of
Engineers (Corps) as a necessary party. Instead, the
Court noted that the Corps has agreed to cooperate in
implementing any determinations and obligations this
Court decrees.  While the Corps must meet statutory
obligations when it operates dams and impounds water,
and any cooperation would be at the Corps’ discretion,
the Court determined that it is premature to assume that
a remedy to the interstate conflict would be in vain
without an order binding the Corps.

 The Court held that Florida made a legally sufficient
showing at this stage of the case that equitably
apportioning the water from the interstate Apalachicola
-Chattahoochee-Flint River Basin might be an effective
remedy.  The Special Master’s assumptions about
Florida’s significant ecological and economic harms
entitle Florida to the opportunity to show that the benefits
of equitable apportionment outweigh the harms of placing
a cap on Georgia’s use of Flint River waters.  While the
Court reserved judgment on the correct findings of fact
and the ultimate disposition of the case, it held that the
Special Master’s standard of proof for a workable remedy
was too strict.  Florida was required to show the general
availability of judicial relief by clear and convincing
evidence, but the details and effectiveness of a decree is
a separate consideration.

The Court remanded the case to conduct an
equitable-balancing inquiry. To determine whether
Florida’s harms may be redressed by a court decree, the
Special Master must make findings of fact regarding the
scope of Florida’s harm caused by the absence of water,
and the approximate amount of water that must flow into
the Apalachicola River to ameliorate the harm.  See
WSW #2217, #2222, #2238.

North Dakota/NAWS

On June 27, the Bureau of Reclamation announced
a settlement agreement and Memorandum of
Understanding (MOU) reached on the Northwest Area
Water Supply (NAWS) Project.  Canada’s Manitoba
Province appealed the 2017 summary judgment decision
of the U.S. District Court for the District of Columbia, and
the settlement enabled Reclamation, Manitoba, and the
State of North Dakota to file a Joint Motion for Voluntary
Dismissal of the appeal on June 22.

Reclamation committed to establishing a team to
assist in the development of an adaptive management
plan for the NAWS project, and the MOU pertains to
Manitoba’s participation on that team. The plan will
address the operation, maintenance, and replacement of
the NAWS Biota water treatment plant, used to reduce
the risk of transferring invasive species from the Missouri
River basin to the Hudson Bay basin.

The press release says: “Other federal, state and
local entities with relevant expertise will also be invited to
participate on the adaptive management team. No
schedule for the adaptive management team/adaptive
management plan development is available at this time.
Design and construction of NAWS Project features is
proceeding. Currently construction of upgrades at the
Minot water treatment plant are underway and design
work is proceeding for the biota water treatment plant.”
See https://www.usbr.gov/newsroom/newsrelease/detail
.cfm?RecordID=62591; WSW #2258.
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