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Addressing Water Needs and Strategies for a Sustainable Future

CONGRESS
House Hearing

On June 13, the House Committee on Natural
Resources Subcommittee on Water, Oceans, and
Wildlife held a hearing on several bills, including the
Clean Water for Rural Communities Act (H.R. 967), the
Water Recycling Investment and Improvement Act (H.R.
1162), the PFAS Detection Act (H.R. 1976), and the
Securing Access for the central Valley and Enhancing
(SAVE) Water Resources Act (H.R. 2473). 

Witnesses included Grayford Payne, Deputy
Commissioner, Policy, Administration, and Budget,
Bureau of Reclamation; John Allen, Board President,
Water Replenishment District (WRD) of Southern
California; Anthea Hansen, General Manager, Del Puerto
Water District; Brett Barbre, Director, Municipal Water
District of Orange County; and Steve Sliver, Executive
Director, Michigan Department of Environment, Great
Lakes, and Energy.

Payne provided an update on the feasibility studies
and construction costs of the two rural projects
addressed by H.R. 967, the Musselshell-Judith Rural
Water System, and the Dry-Redwater Regional Water
Authority System. He said: “Authorized rural water
projects compete with several priorities within
Reclamation’s Budget, including aging infrastructure,
Indian water rights settlements, environmental
compliance, restoration actions, developing sustainable
water supply strategies, and other priorities intended to
address future water and energy related challenges.”

Payne continued: “While the Department is
committed to completing construction of the authorized
projects, we have concerns about adding to the nearly
$1.3B backlog of Reclamation’s authorized rural water
projects seeking Federal construction funding.
Discretionary rural water funding has enabled
Reclamation to make progress in promoting certainty,
sustainability, and reliability in support of basic drinking
water needs of rural western communities. However,
Reclamation’s ability to make Federal investments that
match on the ground capabilities has its limitations.
Reclamation’s five currently authorized rural water
projects under construction and one rural water project

funded under operation and maintenance (construction
is completed) all pre-date Title I of the Rural Water
Supply Act of 2006 (now expired). Authorizing additional
rural water projects may delay completion of rural water
projects that are already under construction.”

In 2018, Reclamation’s Title XVI water recycling
competitive grant program enabled partner projects to
recycle an estimated 431,000 acre-feet of water. H.R.
1162 would increase the funding from $50M to $500M,
increase the cost share ceiling from $20M to $30M, and
would remove the expiration date to allow the program to
continue. Allen described the WRD’s projects and
programs in Southern California, and noted that recycled
wastewater is more energy efficient than transporting
imported water over hundreds of miles from northern
California and the Colorado River.

Silver testified regarding Michigan’s efforts to
address PFAS contamination in groundwater and surface
water, coordinating state agencies for a more efficient
and effective response through the PFAS Action
Response Team. Lacking federal protocols, they
developed their own sampling guidance, analytical
methods, and list of compounds to evaluate. H.R. 1976
would direct USGS to coordinate with EPA to develop a
performance standard for detecting PFAS, “…to ensure
proper sampling and analysis of PFAS across the
country, lead to new technologies that provide a more
thorough evaluation of PFAS, and guide better
investigations and public health responses.”

Hansen said: “Water resource infrastructure
investments should be made more attractive and
affordable for non-federal interests to sufficiently address
western water reliability challenges.” She said H.R. 2473
would provide additional funding for WaterSMART
grants, create the Reclamation Infrastructure Finance
and Innovation Act (RIFIA) for low interest loans for water
projects, authorize additional funding for Reclamation’s
Title XVI program, and expedite storage feasibility
studies for reservoirs.”

Payne added: “Section 2 of H.R. 2473 would direct
$300 million in revenues that would otherwise be
deposited in the Reclamation Fund each year for 30
years to three types of Reclamation water projects (new



surface or groundwater storage projects, Title XVI water
reclamation and reuse projects, and WaterSMART
grants). We note that the bill would add to the deficit and
does not provide an offset.”

Barbre testified on investing in and managing water
in California. “We simply need to regain our ability to
capture water when it is wet so the economy has
supplies when it is dry. We have lost that ability for
various environmental and regulatory reasons and
strangling the economy’s water supply is not good for the
environment; it is not good for anyone; it puts at risk our
nation’s food security…. We need to stop fooling
ourselves that we can be the 7th largest economy in the
world without a world class water system that is up to
today’s challenges.”

LITIGATION
Hydraulic Fracturing/California v. BLM

On June 3, the State of California filed a Motion for
Summary Judgment in California v. Bureau of Land
Management (BLM) et al. (U.S. District Court in the
Northern District of California, #18-521), regarding BLM’s
2015 Fracking Rule rescinded by the Trump
Administration.  The State argued that hydraulic
fracturing on federal and Indian lands, particularly those
not subject to state jurisdiction, will impact surface water
and groundwater resources, air pollution, and seismicity
from the disposal of wastewater – additionally, asserting
States do not have BLM’s stewardship standards and
trust responsibilities over federal lands.

In its decision to rescind the 2015 rule, BLM found
that the rule would be duplicative of state and tribal rules,
and would impose a costly and unnecessary burden on
the industry.  California’s motion asserts that the BLM
ignored the requirements of the Administrative
Procedures Act (APA) and the National Environmental
Policy Act (NEPA).  California argues that, although new
administrations are entitled to change policy positions,
the APA requires a reasoned explanation for those
changes, particularly addressing any inconsistencies with
prior factual findings.  BLM must consider alternatives to
completely repealing the rule, California argued, such as
mitigating the parts of the rule that were duplicative and
costly while keeping important environmental protections
in place.  California also pointed to the Obama
Administration’s assertions that the costs of compliance
with the rule were minimal relative to both the expected
revenues and the overall costs of construction and
operation. 

Although States and some tribes have laws and
regulations addressing hydraulic fracturing, California
argued that they fall short of BLM’s 2015 rule.  “For
example, at least six of the nine states where the
majority of fracking on federal land occurs did not require
the use of tanks instead of pits for containing injection

waste fluids, as the Fracking Rule does.  Additionally,
most of the nine states’ regulations on monitoring and
verifying the integrity of cement casing fell short of the
Fracking Rule’s requirements.  The Fracking Rule
contemplated concurrent state regulation of wells on
federal lands and in no way prevented states from
enacting stricter requirements.  States or tribes could
also apply for a variance from the requirements of the
Fracking Rule.”  State requirements also differ “with
regard to mechanical integrity testing, pressure
monitoring during hydraulic fracturing operations, and
post-fracturing disclosure requirements.”

Administrative Agency Deference/Kisor v. Wilkie

On June 26, the U.S. Supreme Court vacated and
remanded Kisor v. Wilkie (#18-15) in a 9-0 decision.  The
Department of Veteran Affairs (VA) denied a Marine
veteran disability benefits for service-related to PTSD. 
The Federal Circuit found the petitioner and the VA both
offered reasonable interpretations of the term “relevant”
as contained in the Code of Federal Regulations, and
deferred to the VA’s interpretation under Auer v.
Robbins, 519 U.S. 452 (1997) and Bowles v. Seminole
Rock & Sand Co., 325 U.S. 410 (1945), directing courts
to defer to an agency’s reasonable interpretation of its
own ambiguous regulation.

Nineteen States, including Arizona, Idaho, Kansas,
Nebraska, Nevada, Oklahoma, Texas, Utah, and
Wyoming, filed an amicus brief supporting the petition for
certiorari. They argued that Auer and Seminole Rock
present uniquely problematic impacts on states,
expanding federal power to preempt state law without the
protec t ions  o f  leg is la t ive  procedure or
notice-and-comment rulemaking, changing the balance
of state-federal power. 

The states noted, “Members of this Court have
awaited an appropriate case in which the validity of
Seminole Rock may be explored through full briefing and
argument.  This is that case.  Whether Seminole Rock
remains valid is squarely presented here.  The Federal
Circuit’s holding rests on Seminole Rock deference.  And
the Federal Circuit might have reached a different
conclusion but for Seminole Rock’s requirements.”

The Supreme Court granted cert, but declined to
overrule the long line of precedents in cases following
Auer or Seminole Rock.  “…Auer deference pervades the
whole corpus of administrative law, [and] abandoning it
would cast doubt on many settled constructions of rules.” 
However, that deference relies on interpretations based
on the agency’s substantive expertise and official
position. A court must make an independent inquiry
regarding the character and context of the agency’s
interpretation to determine whether deference is merited. 
(See WSW #2215)
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