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LEGAL ISSUES IN 

WASHINGTON 
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Bassett v. Ecology,  

438 P.3d 563 (2019) 

Bassetts and the Olympic 

Resource Protection Council filed 

declaratory judgment action in 

Thurston County Superior Court 

to challenge the validity of the 

Dungeness Basin Instream Flow 

Rule, WAC 173-518. 
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Bassett v. Ecology,  

438 P.3d 563 (2019) 

Bassett contended that Ecology acted 

beyond its statutory authority, and in 

an arbitrary and capricious fashion, in 

adopting the Rule. 

The Superior Court upheld the Rule. 

Bassett appealed and sought direct 

review by the Supreme Court, which 

was denied. The case went to the 

Court of Appeals. 
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Bassett v. Ecology,  

438 P.3d 563 (2019) 

 The Court of Appeals affirmed, and upheld the 

Rule. It rejected numerous arguments which 

contended that Ecology acted beyond its 

statutory authority in adopting the Rule. 

 

 Under RCW 90.54.020(2), Ecology is not 

required to conduct a “maximum net benefits” 

analysis before establishing instream flows. This 

provision “instructs DOE how to generally 

exercise its discretion and expertise in water 

management.” 
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Bassett v. Ecology, 

438 P.3d 563 (2019) 

 Ecology was not required to determine that the 

instream flows met the 4-part test for approval of 

permit applications under RCW 90.03.290. 

Ecology adopts instream flows through a rule-

making process that does not involve the criteria 

that govern the permitting process.  

 

 “If water must be available for DOE to establish 

[minimum instream flows], DOE would be unable 

to use them when they are most vital to protect 

instream values and resources.” 
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Bassett v. Ecology,  

438 P.3d 563 (2019) 

 In the wake of the Supreme Court’s 

Swinomish decision, Ecology did not err in 

establishing water reservations based on 

“overriding considerations of the public 

interest” under RCW 90.54.020(3)(a).  

 After Swinomish, the Legislature enacted 

RCW 90.54.210(1), which expressly 

affirmed that the Dungeness and 

Wenatchee Rules’ reservations are valid 

and directed Ecology to implement them. 
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Bassett v. Ecology,  

438 P.3d 563 (2019) 

 Under the Supreme Court’s decision in 

Postema, notwithstanding a lack of express 

statutory authority, Ecology can close water 

bodies from new appropriations. 

 

 Consistent with the broad rulemaking authority 

delegated to Ecology under the Water 

Resources Act, it can establish a closure when 

setting an intream flow would not be sufficient to 

protect instream values under RCW 

90.54.020(3)(a).  
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Bassett v. Ecology,  

438 P.3d 563 (2019) 

 With regard to priority dates, if a well was 

constructed earlier, but  water use would 

start after the date the Rule became 

effective, it is subject to the Rule. 

 Ecology did not exceed its authority by 

subjecting all new permit-exempt uses 

commencing after the effective date of the 

Rule to the Rule’s instream flows and 

other requirements, contrary to the 

common law “relation-back doctrine.”   
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Bassett v. Ecology,  

438 P.3d 563 (2019) 

 Big victory for Ecology because it not only 

upholds the Dungeness Rule, but also 

protects all of Ecology’s water 

management rules in basins throughout 

the state. A contrary decision could have 

made all the rules vulnerable to court 

challenges. 

 Bassett did not file any petition for review 

of the Court of Appeals’ decision by the 

Supreme Court.  
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CELP v. Ecology,  

Washington Court of Appeals 

CELP and other groups filed 

lawsuit challenging validity of 

certain sections of the Spokane 

River Instream Flow Rule – and 

challenging Ecology’s decision to 

deny a petition for amendment of 

the Rule.    
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CELP v. Ecology,  

Washington Court of Appeals 

Rule established summer 

minimum instream flows of 850 

CFS in certain reaches of the 

Spokane River. 

CELP alleges that the flows were 

set too low, and do not 

adequately protect aesthetic and 

recreational values.      
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CELP v. Ecology,  

Washington Court of Appeals 

Ecology’s primary (but not only) 

concern in setting the flows was 

protection of fish populations. 

CELP contends that Ecology is 

also required to consider 

aesthetics and recreation and set 

flows that are adequate to protect 

those values.       
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CELP v. Ecology,  

Washington Court of Appeals 

 In 2017, the Superior Court ruled in 

favor of Ecology, upheld the Rule, 

and upheld Ecology’s denial of the 

request for amendment of the Rule. 

 

CELP appealed, and its petition for 

direct review by the Supreme Court 

was denied, so the case went to the 

Court of Appeals.       
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CELP v. Ecology,  

Washington Court of Appeals 

The Court of Appeals ruled in 

favor of CELP and invalidated the 

Rule. 

The summer instream flow 

provision exceeds the agency’s 

statutory authority, and is arbitrary 

and capricious, because Ecology 

focused on the protection of fish.       
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CELP v. Ecology,  

Washington Court of Appeals 

Ecology violated RCW 

90.54.020(3)(a), which provides 

that rivers “shall be retained with 

base flows necessary to provide 

for the preservation of wildlife, 

fish, scenic, aesthetic and other 

environmental values, and 

navigational values.”        
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CELP v. Ecology,  

Washington Court of Appeals 

Ecology cannot “establish an 

instream flow for the purpose of 

narrowly protecting only one instream 

value that Ecology deems best,” and 

is required to “meaningfully consider 

a range of instream values and to 

consider how an instream flow that 

projects one value might impact the 

others.” 
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CELP v. Ecology,  

Washington Court of Appeals 

 The Court held that Ecology erred by 

focusing too narrowly on fish and only 

considering impacts on other values, such 

as whitewater recreation, in what it saw as 

a cursory fashion.  

 

 Ecology has filed a motion for 

reconsideration seeking clarification on 

whether the entire Rule is invalidated, or 

just the summer flow provision. 
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